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In the first conclusion of the summons, as amended

3

in the course of the proof, the pursuers seek declarat
that they are entitled to produce, process and market |
as "Harris Tweed! cloth made from pure virgin wool pro-

duced in Scotland, dyed and spun in the Outer Hebrides

msm- e

or elsewhere in Scotland, handwoven by the Islanders in

the Outer Hebrides and finished in the Outer Hebrides o

QAN

o~

elsewhere in Scotland and to dispose of sald cloth in.
Scotland or elsewhere as Harris Tweed. The terms of |
the declaratory conclusion are substantlally re-echoed J

in part of the conclusion for interdict which follows.

That second conclusion, which counsel for the pursuers
indicated was the main conclusion of the summons, ls a&é

amended in the following terms: q
Do interdict the defenders or anyone on their behalf{

"from wrongfully asserting in Scotland or elsewhere A

e i

tthat the pursuers' production, processing, marketingé

Mand disposal in Scotland or elsewhere as Harris Twe

of cloth made from pure wool produced in Scotland,

i PR

"dyed and spun in the Outer Hebrides or elsewhere in

iy

"Secotland, handwoven by the Islanders in the Outer f
"Hebrides /
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"Hebrides and finished in the Outer Hebrides

"or elsewhere in Scotland is not the produc~

"tion, processing, marketing and disposal of

"Harris Tweed." |
No point was made with regard to the use of the
phrase "Pure Wool" in this conclusion as contrasted
with the phrase "Pure Virgin Wool" in the declaratory
conclusion, though in the light of the evidence the
difference seemssurprising. Although thers are
distinct differences between the operations of the
respective pursuers, to which I will draw attention
later in this cpinion, counsel for the pursuers con-
ceded in the course of the hearing on evidence that
all the pursuers must stand or fall together.
Whether or not it was necessary to make the fore-
going concession as a technical matter of pleading,
it was certainly quite natursel that the concession
should be made since the language of thes conclusion§
as now amended, has in substance been borrowed from
en interpretation clause contained in the Memorandum
of 4association of Independent Harris Tweed Producers
Limited (hereinafter referred to for brevity as
'I.H.T.P. '), a Company which was incorporated on 5th
Novenber 1958 and of which the pursuers are the
members.

The interpretaticn clause to which I have Just

referred is (as amended by Special Rosolution passed

at / i



2.

at an cxtraordinary general meeting of the Company on
29%h January 1959) in the following terms:-
"In this Memorandum the following expressions have
"the following meanings, viz:-

"(i) 'Harris Tweed' means cloth made from pure

"virgin wool produced in Scotland, dyed and spun

"in the Outsr Hebrides or elsewhere in Scotland,

"hand-woven by the Islanders in the Outer

"Hebrides, and finished in the OQuter Hebrides or

"elsewhere in Scotland,"
The foregoing definition (to which I will refer as

definition

"The I.H.T.Py") is the one which the pursuers in
effect supported, thcugh it is by no means the only
attempt which has been made over the years to define
for particulsar purposss the meaning or & meaning of
the term "Harris Tweed", Some of these attempts
will be referred to later in this opinion but for the
pregent I n=2cd only quote one, namsly a definition
containzd in amendecd Regulations governing the use of
what was usually referred to in ovidence as the "QOrb"
Trade MNarx, a certification trade mark which is called
in the relative Rogulations "The Harris Tweed Trade
"Hark", The amended Regulations containing the
delfinition to which I rsfer were ajproved by the
Beoard of Trade on 18th September 1934 and cane into

force /
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force on 19th November 193L4. f'or the sake of brevity
I will refer to the definltion in question as "the
"193L definition", the term which was used as a
matter of convenience during the proeof. The 1934
definition ran as follows, viz:~
Y 'Harris Tweed' means & Tweed made from pure -
"virgin wool produced in Scotland, spun, dyed, and
"finished in the Outer Hebrides and handwoven by
"the Islanders at their own homes in the Islands of
"Lewis, Harris, Uist, Barra and their several
Ypurtenances and all known as the Outer Hebrides',
This was the definition which in c¢ffect was supported

e

by the defenders, who maintain inter alia that only

cloth conforming to that definition may lawfully be
described and marketed as Harris Tweed. I have
guoted the foregeoing definitions at thls stage in an
endeavour to glve a general indication at the outset
of the main issues about which the parties are in
conflict, and in tach case I have used the words "“in
Teffeet! adviezdly since I do not conceive it to be
the function of thce Court in the present action to
anprove oy dlsapprove of elthsr or any definition as
the proper definition of Harris Tweed, The function
of the Court, as I understand it, is to give effect or
otherwise to the pursuers' conclusions for declarator
and interdict, which is in my opinion a somcwhat

different /
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different matter, whatever the dirset or indirect
consequences of a decision one way or another may be,
The first distinction which one notices botween
the two definitions is that the I.H.T.P., definition
starts with the words " 'Harris Tweed' mecans cloth",
whereas the opening words of tho 1934 definition are
" 'Harris Tweed' means a Tweed!. Not wvery much was
made of this distinetion cither in evidence or in
argument, advisedly no doubt, but thoere is some
eévidence th_ ot cloth could be made %o the I.H.T.P,
delfinition which would not in Tact be tweed or which,
in any event, might lack the characteristics includ-
ing texture, appearance aad a rough handle coupled
with extremely good wearing qualities which several
Wwitnesses, who Werc well gqualificd to eXpress an
cpinion, riogarded as typical of Harris Twsed. There
was evidence that while tweed is cloth, c¢loth need
not necessarily be tweed. This apparently applies
even o0 hand-woven cloth, since 1t was said %o be
possible to produce a hand-woven worsted. I cannot
find that on this matter there is any convincing
evidence to the contrary effect, The reasons, if
any, for the use of the word'"eloth" in the I.H.T.P.
definition were not satisfactorily explained but,

if /



1f the atteupt was to define a cloth which might
legitimately be marketed and dispesed of as a tweed
and consequently as "Harris Tweed", this doces not
geem a particularly good start.

Both definitions incl uded the reguirement that
the material should be made from pure virgin wool
produced in Scotland. Pure virgin wool means purs
new wool as opposcd to shoddy or wool which has pre-
viously been manufactured into cloth, The phrase
"produced in Scotland" was assumed by both sides to
mean "produced from Scottish flocks", that is, pre-—
sumably, flocks pastured north of the border. The
defenders' contention was that the requirement that
the wool should be produced in Scotland was an
absolute requirement and that no cloth could
legitimately be describsd and marketed as Harris
Tweed unless that requirement had been strictly com=
plied with in its production. The pursuers on the
other hand maintained, though perhaps at times rather
faintly, that & cloth could still legitimately be
described and marketed as Harris Tweed even 1if the
wool used was non-Scottish or alternatively a blend
confaining a mixture of Scottish and non-Scottish
wools., As examples of non-Scottish wools, which it
was contended might be so used, reference was made to

Enclish /
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English, Welsh and Colonial wools, of which last
category New Zealand crogss-bred was given as an ex-

ample, The foregoing contention of the pursuers

PP TS Y T

assiLwyg some importance in relation to the tweed pro-
ducing and marketing operations of the respective
pursuers prior to the amendment of the I . H.T.P.
definition on 29th January 1959, since until then all
the pursuers to a greater or less degree were using

non-3cottish wool in the production of c¢loth which,

TV S

according to them, reached the eventual purchaser
under the name "Harris Tweed". Sometimes the pro-
portion of non-Scottish wool incorporated in the

blends of wool used by the pursuers prior to January !

1959 was substantial, For example, in the case of
the Tirst ard fourth named pursuers there were times
when the proportion of non-Scottish wool admittedly

reached 50% during the material period, and in the

TE L e s

case of the second and third named pursuers quite a
large preoportion of EBnglish and Welsh wools were at

times used in the blends from which their tweed was

3

produced during that period. Reference will also be
made in the course of this Opinion to the use by
certain producers other than the pursuers of yarn con=-
taining non-Scottish wools, and the history of the
supply to the islands of mainland spun yarn, either

directly /
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directly or through producers, has some bearing on
this branch of the case. At variocus times yarn so
supplied, for examplggthe businesses referred to in
the evidence as the old or small Highland mills, by
the second-named pursuers and by other splnners or
producers such as Lumbs of Elland in Yorkshire and
the original Scottish Crofter Yeavers Limited, con-
tained at least an admizture of non-Scottish wool,
Over the years some Islond producers at times used
yoern containing substantial gquantities of non-
Scottish wool, though nct zlways knowingly, or
thege MNaciennan & MHaclennan of Stornomy, in rsspect
of thelr operations wp to 1961, may be referred to
a8 an eyarpls.

This brings me to a distinction between the two
definitions which has raised probably the greatest
controvsrsy in the case, namely the requirements
supported by the pursusrs, on the one hand, and by
the defenders, on the other, as to the locality in
which the processes of dyeing, spinning,and finishing
mugt be carried out to entitle the finished article
to be sold as Harris Tweed. The defenders contend
that thsesge processes must be carriced out in the Outer
Hebrides if the product is to be legitimately des-
cribed and marketed as FHoirvis Tweed, The pursuers,
on the other hand, maintain that it is encugh if

thege /
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these processes are carried out somewhere in Scotland,
that is either in the Outer Hebrides or on the main-
land of Scotland or presumably in the Inner Hebrides
or in other islands forming part of Scotland, such as
Orkney and Shatland. In the I.H.T.P., definition the
formula used in relotion to the foregolng processes,
read short, is os followsg:—

"Dyed and spun in the Cuter Hebrides or elsewhere

"in Scotlend, ,.... and finished in the Outer

"Hebrides or elsewherc in Scotland!.
This is in my opinion a somewhat rdd frrmula, and T
am disposed to think that counsel for the defonders
had some grounds For his suggestion that there was an
ulterior purposs in the repsatcd use of thc words
"Outer Hebrides" in the I,H.7.P, definition when in
fact these words need only have been used once,
nanely, in conncetion wWith the handwezving, Certain-
ly the explanations given by the pursuers for the uss
of this particular formula struck me as a good desl
1zss than convincing and sven a li+tle less than
candid. To o lawyer who had listened attentively
to the massive proof in the present case, and even 1o
a reascnably careful reader who hod some knowicdge of
Scottlsh geography, it would probably be eobvious enough
that the phrase "in the Outer Yebrides or elsewhere in

"Scotland" is nothing more than an elaborate way of

saying /
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saying "in Scotland®, To the mind of a casual and
leces careful reader, howevsr, it is at lezst possible
that the portmanteau phrase used in the I,H.T,P.
daefinition might convey the picturc of the Long
Island stretching romantically from the Butt of Lewis
to Barra Head rather than the more mundanc enchant-
msnts ol Paisley or CGalashiels, or cven Oban,
Pitlochry or Absrdean. In fact none of the pursusrs
have carried out any dyeing, spinning or finishing in
the Oufer Hebrides, and they admit on record that they
de not have any intention of doing so. It is the
pursucrs' contention thst the finished article may
legitimately be marketed and disposced of as Harris
Tuecd even if the wocl from which it 1s produced has
been dyed and spun in mainland mills at Oban or
Pitlochry or Keith or elsewhere in Scotland and even
iT the tweed has been finished in such mainland mills
or, to take ancther example, in one of the wellknown
finishing plants at Paisley or in the Borders.

The pursucrs’ contention involves that a pro-
ducer having a mill on the mainland of Scotland may
perform all the processes in his own mill there, with
the single exception of handweaving, znd could
legitimately sell the ¢ventual product es Harris
Tweed.1 The pursusers did not shrink from presenting

thelr case thus and indeed they must put their case
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at least as high as this since it is in fact thein own
medus operandi, Certain of the pursuers' Witnesses
went cven further ang Suggested that the product'ﬁéﬁt
still legitimctely be marketed and discosed of as
Harris Tweed oven if the dyeing znd Spinning pro-
CesScs werc carried out in &ngland, for exampls, by
Lumbg of Zlland in YorXshire, The Jjustification put
forward for thisg cxtreme contention wasg much the same
28 that put forwarg in relation to the usg¢ of non-
Scottish wool, namely that sueh varn had in fact some-
times been used in the vast in the manufacturs of an
article which reached the eventual_purchaser under
the name "Harris Tweean,

the final important point of difference betwean
the two definitions is relat.d tc the locality and
conditions in whiech tho handweaving should be dcne.,
The partics, 1t should be noted, are in agreement
that the product, in order that i+ may lawfully andg
legitimately be marketed ang disposed of as Harris
Twzed, must bz handwoven by the Islanders in the Outer
Hebrides, Lven if the parties were not in agrecemont
the foregoing proposition has, in my orinion, been
clecarly cstoblished by the evidence, However,
although there was this measure of agracmont botween
the partics with regerd to the handwesving, there
still remaineg s conslderable area of disputc with
regard to this process,

In /
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In the 1934 definition, the phrase used is

"handwoven by the Islanders a% their own homes in

"the islands of Lewis, Harris, Ulst, Barra and their

"several purtenances and all known as the Outer

"Hebriées”. The phrase used in the I.H.T.P.
definition, on the other hand, is "hand-woven by
"the Islanders in the Outer Hebrides®, In the
pursuers' first and second conclusions the words
"oy the Islanders" were at first cmitted, but this
was cured by an ameandment in the course of the
proof which brought the conclusions into line in
this respect with the I, H,T.P. definition. The
essential distinction between the portions of the
respective definitions which I have Just guoted
is the inclusion in the 13934 definition of the
words “at thelr own homes" and the omission of
these or similar words from the I.5,T.P.
definition. That there was a real and wvalid
reason for the inclusion of these words in the
193l definition will appear in the sequel. I
am also satisfied that the practical and social
consequences ©f their inclusion are, or should be,
far-reaching, On the other hand, the omission of
the words from the I,E,T.?, definition was
inevitable if the definition was designed to cover

the /
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the actual modus operandi of the first and fourth
named pursuers, at any rate in the scuthern islands,

I propose to turn next to the history of tweed
production in the Cuter Hebrides and elsewhere which
forms the background o the present dispute, In
order to make that history intelligible I shall Ffirst
attempt to describe the main processes which were
mentioned in evidence as taking place between the
time when wool leaves the sheep's back and the
marketing of the finished article. Some of these
processes are illustrated in the book of photographs
produced (No. 330 of Process),

The wool in its raw state is greasy and dirty
and contains foreizn bodies, The greasy wool has
therefore to be washed or scoured. If more than
one type of wool is to be used the various types of
wool, fpr example, Blackface, Cheviot, half-bred or
cross—bréd; iave to be blended or mixed together.,
This may be done by placing the gdifferent wools one
on top of another in layers and then taking off a
slice vertically and thereafter mixing tozether the
wools contained in the slice. when wool has to be
transported by land or sea it is usually packed in
large bales or "sheetszl,

Next follows the process of dyeing whieh in wool
used for Harris Tweed has traditionally been done Vin

"the /
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"the wool", About this particular matter there was
little conflict in the evidence and it was agreed
that the effect of dyeing in the wool is in general
to make the colours much more fast than they would
be if the dyeing were to be done "in the yvarn® orp
"in the piece”, that is, after the processes of spin-
ning or weaving respectively.

Sometimes after the wool is dyed it ray be
blended or mixed with wool of other colours to pro-
duce a desired shade, This blending of colours
must be distinguished from the bleading of wools
whick I have already described and there are some
passages in the evidence where it is essential to
bear this distinetion in mind.

The next process after dyeing is carding which
involves the combing out of the wool either by nand
or in carding machines. The maln object of this
process 1s to separate and stralsnten cut the strands
of wool as far as possible and also to remove any
impurities which may still remain imbedded in the
wool, Sometimes wien the wool was extremely
tanzled it was subjected to a process of teasing,
and in a mill it is usual to carry out this process

tefore carding, 0il 1s added to the wool before

machine /
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machine c.rding to make the wool pass through the
machinery more Smootilly and to reduce fibre damage
and breakage, Carding by hand is an extremely
iaborious process, reguiring much more eXpeaditure of
time even than hand—spinning. The product of carding
is referred to as "sliver¥ op “rovings®,

The next process isg Spinning Whick, when done
by hand, is carried out on a spinniiz wheel, When
machinery is used the spinaing is done on either mule
or frase spindles,; and tne yarn is wound on to paper
tubes called Cops and sometines thereafter on to
larger tubes called cheeses, The effect of Spinning
is to put a twist intc the strands of wool with the
object of producing a thread which can be woven and
which will not be so readily liable to breakage in

Harris

that process, There is evidence th=t in the case of/
yara, the twist is in the opposite direction to that
normally used in Scottish woolien yarn but in the sanme
direction as that used in yarn for worsted, More
twist is usually put into warp yara than iato weflt,
the object of this apparently beiag to make the warp
Jarn smoother aig stronzer than the weft, The warp
yarn is the yarn whieh will in due course be placed

lengthwise /
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lengthwise in the loom., The wef+t {anglice woof)
yarn is the yarn which will be carried by the shuttle
across the web in the course of weaving,

The next process after spinning is known as
warping, which was regarded by most of the witnesses
a8 a process separate from but ancillary to weaving.
The object of this process is to arrange the warp
yarnsg or threads in the correct order and arrange-—
ment to produce the desired colours and pattern in
the web, The process of warping is carried out in
the case of Harris Tweed either by the metnod known
as stake warping, which is illustrated in one of the
photographs in Mo, 330 of Process, or sometimes by
means of a hand-operated revolving drum called a warp
mill, For the purposes of transport, the warper
chains off the warp by plaiting the yarn rather lile
a girl's pigtail and, before the warp threads are
attached for weaving on looms of the type now
generally used in the Cuter Hebrides, they are wound
on to a drum known as a beamn. This latter process
is called beaming, At one time many, if not most,
of' the weavers did their own warping but for a good
many years there have been specialist warpers in the
Outer Hebrides vwho are sometimes highly skilled and

who /
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who now normally econfine themselves to that single
process, One effect of the 1939~45 war was that the
warpers tended to become concentrated in the mills or
in the premises of producers, Desplte this, warping
in the islands has continued to be a hand process,
The weft yarn is wound onto bobbins or* "pirns" before
being used on the loom, This process, which is
knowvn as winding or welt-filling, is regarded as
anclllary to weaving and is normally carried out by
the weaver,

The next stage is the weaving of the yarn into
a web of greasy tweed. In the Outer Hebrides this
process was originally carried out on traditional
wooden hand-looms of different designs, some very
rudimentary, At the present day, however,
practically all the handweaving is done on
Hattersley Domestic Looms, one of whilch is illust-
rated in o, 183 of Process, Hatterslcy Domestic
Loons sre motivated by fcot pedals and are fitted
with flying shuttles, The web of cloth so woven is
single width, normally about 28 inches wide after
shrinking, and tweeds may be of different lengths,
though lengths between 75 and 100 lineal yards or say
35 to 40O weavers yards are 10t uncommon., Power=-

loomed tweed is normally made in double width, about
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54 inches wide, and there i1s no dispute between the
parties that such tweed 1f described and marketed
by the name “Harris Tweed', as it sometimes has been,
would be a fake, This peint at least is, in my
opinion, conclusively established by the evidence
and, even 1f the power-looming were to be carried
out in the Outer Hebrides, such cloth would be no
less a fake. It is, however, right to say that
there is no definite evidence of this particular
deception ever having been practised by an island
preducer,

vhen the cloth emerges from the hand-loom in the
form of greasy tweed it resembles a rough Hessian and
would not in normal circumstances be marketable to
the eventual purchaser in that state. It has
accordingly tc be iinished and this process consists
basically of darning, washing or scouring, rubbing
or milling, tentering and drying, Cropping may also
be carried out. The hand procgess of finishing,
known as the waulking of the tweed (in Gaelic Luadh,
anglice kneading), was much practised at one time in
the Outer Hebrides, The waulking was usually carried
out by a team of women with rudimentary appliances,
inciuding tubs or the barn door in or on which the

web was laid, and was something of a social event

often /
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often being accomnpanied by songs which were chanted
while the women tramped on the web or tiiumped,
sdueezed and slapped it with their hands, The
machine processes of finishing are much more highly
developed though less musical, and tend to produce a
more uniform article, Some of thesé machine pro-
cesses are illustrated in photographs contained in
No. 33C of process, The finished product may be
sold by the producer eithcr as a whole tweed or,
less usually at the present day, in lengths,

There is evidence that cloth was woven from
local wool on hand looms in both Harris and Lewis
for some hundreds of years before the present
century, Teaving of a similar character was jaliadely
bably alsc taking place during that period in the
Southern Islands of Jorth Uist, Benbecula, South Uist,
and Barra, in St. Kilda, and also in many of the
smaller Islands of the Outer Hebrides, This early
period and the subsequent history almost up to the
outbreak of the @Great War is dealt with in
considerable detail in the Scott Report, No, 185 of
Process, a scholarly and fascinating document
published in 1913 which was accepted by counsel on
both sides and by several of the witnesses as being
authoritative, The author of that report was

Professor /
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Professor Scott of St., Andrews University, who later
occupled the Adam Smith Chair of Political Zconomy at
Glasgow University, The Scott Report refers to the
orlginal handwoven material as plaiding and it appears
that blankets and probably other woollen articles were
also made, In the Gacliec the cloth produced for
plaiding seems originally to have been referred to as
"Clo" (the spelling is mine) which meaas, simply,
cloth, As time went on the Island Blackface shcep,
which were introduced to the Islands during the
latter half of the eighteenth century, became the
main scurce of wool for the spinners and weavers in
the Outer Hebriaes and it sezms probable that in

most communities there were individuals who
specialised in weaving and who might, for reward, no
doubt often in kind, produce cloth from yarn spun by
others, As late as the second guarter of the
nineteenth: century, however, the weaving of cloth,
amongst the crofting communities in the Outer Hebrides
at any rate, was still designed entirely, or almost
entirely, to meet purely local demands, There is
evidence that the cloth woven in those days in Harris
was sometimes dyed in bright and attractive colours,
of which no doubt the well known crotal shade would be
one, The dyes were obtained by boilinz and proces-
sing vegetable matter such as rock lichens and parts

of /
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of flowers or roots of certain plants. In Lewis,
when the cloth was dyed, the tendency apparently was
to use darker colours such as black and dark blue
which possibly was more serviceable for use by the

large seafarinzy, whaling and fishing community in that

part of the Long Island, The Scott Report (at p, 33)
describes the position reached by the middle of the
nineteenth century as follows:-
“The Long Island, and particularly Harrlis, had long
"oeen known for the excellence of the rweaving done
"there, Up to the middle of the nineteenth century
"the cloth was produced mainly for home use or for a
"purely local market®,

In order to understand the steps which were taken
to introduce the cloth made in the Islands, and in
particular Harris, to a wider market, it is necessary
to remember that during the sccond guarter of the
nineteenth century the populations of the Outer
Hebrides despite emigration had been in a state of
great poverty and distress aand that as a result of
lack of employment, the decline of fishing and the
failure of the vpotato crop many families were in a
state of near or actual starvation. These cvents
are not forgotten and they form the loecal background
to the initial development of the Harris Tweed industy.
During the nineteenth century the tendency was for

large parts of the Outer Hebrides to fall into the
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ownership of single proprietors, one of the attrac-
tions no doubt being the sport which those large
estates provided. It is not surprising that the
plight of the inhabitants whe lived on their estates
should awaken the practical sympathy and benevolence
of those of great position who were thus brought into
contact with them, In the middle of the nineteenth
century the estate of Harris was owned by the Dunmore
family who, according to the evidence, continued to
own that part of the estate which was known as South
Harris until as late as 1918. In the Scott Report
(at p.33) the first germ of the Harris Tweed industry
is described as follows:-

"In 184" (thisfiate may be & little inaccurate since

there is evidence that the Earl of Dunmore died

in 1843 when his son was an infant) '"the Barl

"of Dunmore directed some of the weavers in Harpis

"to copy the lMurray tartan in 'tweed', and the result

"was so successful that he adopted it for his keepers,

"gillies, and other retainers, besides using it for
"his own wear. It was seen that a material could
"be produced for which an outside sale might be
"hoped, and Lady Dunmore devoted much time and
'thought to the introducing of the tweed to her
"friends, and then to the improving of the process
"of production. From this period may be dated

Ythe/
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"the heginning of the Harpis Tweed industry,
"though the ultimsate cause is to be traced still
"further back to the skill in spinning and weaving
"of the workers and their natural taste in the
"blending of colours, In the early stages of
"production for an outside market there were many
"difficulties to be OVErCOme . The first tweeds
"of the Harris type seem to have been rather
"pronocunced checks, of a rough type in texture,
"and it was necessary to devise new blends of the
"natural dves and to diminish the too great
"irregularity in spinning and weaving'.

Lady Dunmore is said to have s0ld the first
tweeds from Harris in London in the late 1840's, and
there is little doubt that by her activities in the
interests of the people of Harris she was largely
responsible for commercializing and developing the
Harris Tweed industry in that part of the Outer
Hebrides. It appears that the first market for
Harris Tweed was among the quality who had their
headquarters in London and would sometimes clothe
themselves in the material when they went into the
countryside to indulge in sports such as stalking,
shooting or fishing. It is clear that the tweed
which Lady Dunmore was the first to put on the London
market was a wholly hand-made article produced in its

entirety/
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entirety by crofters or cottars in Harris from the
wool of the Island Black-face. In all probability,
in these early days much, if not all, of the wool
in a tweed would be the clip from the producer's own
sheep. The imprint of a home or cottage industry
was thus planted firmly on the marketed product
from the very beginning and I have nc doubt that
this factor, coupled often with an instinct of
charity or feelings of romance on the part of the
- purchaser, helped to give the tweed a social cachet,
now more prosaically called a saelling point.

From this tiny beginning, the market for the
wholly hand-made and wholly island-produced material
known as Harris Tweed greatly expanded and extended
during the latter half of the nineteenth century.

It is significant that those who performed the func-
tions which would normally be carried out by selling
agents continved for the most rart to be charitably
disposed ladies folleowing in the tradition of Lady
Dunmore, a tradition which, it may be okserved, is

by no means to be meered at even if one's attention
were to be confined solely to its economic conseguences
in the Quter Hebfides, which have been immense and
also it would seem beneficial, The tradition to
which I have referred is not without importance in
other respects since it demonstrates that the original

market/
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market for the product was created at least as much
for social, economic and benevolent reasons as for
those of mere commercial advantage. This attitude
was reflected to some extent in the purchasers as
well as in the selling agents and, as the evidence
in the present case shows, the attitude still persists
in some quarters at the present day not only in the
United Kingdom but elsewhere, including the United
States of America.

In 1859 a Mrs. Thomas visited Harris - her husband
was a Naval Officer engaged on surveying work who
took a great interest in the Long Island - and she
subsequently created a market in BEdinburgh for articles
made by the women of Harris, Mrs. Thomas continued
for a good many years to sell on behalf of the women
of Harris their products, which ineluded tweed. In
1888 Mrs. Thomas moved to Londen where for three years
she ran a depot for these products in Berners Street.
It is interesting to observe that in Harris at least
by this time weaving as well as spinning appears to
have become an activity of the women-folk rather than
of the men, Speaking generally, this situation has
persisted in Harris up to the present day.

According to the Scott Report the making of tweed
in South Uist for sale in London was begun in 1877.
At that time the islands of Benbecula, South Uist and
Barra/
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Barra were owned by the Cathecart family, and the method
of disposing of the tweed was that Lady Gordon Cathcart
bought the goods from the makers and then sent the
tweed to lMessrs. Parfitt of 75 Jermyn Street, Thus
the tweed from South Uist spread beyond its local
market in much the same way and, no doubt, for much
the same reasons as tweed from Harris,

It is probable that from a comparatively early
stage sporting visitors to the Long Island and others
would purchase an occasional length of tweed direct
from producers in Harris and elsewhere in the Outer
Hebrides, As time went on it is also likely that
some of the producers made direct contact with outside
markets, for example, tailors in London. Some of the
local "merchants', who ran the genecral stores op
shops scattered about the islands, began to enter the
trade to an increasing degree, usually as a sideline
to their other activities. These merchants for many
vears greatly influenced the trade in tweed from the
Cuter Hebrides, and some have still quite a large
interest in it, Indeed more than one of the larger
businesses now in the Harris Tweed industry were in
origin local merchants or shopkeepers. It must ke
said that the influence of the merchants was in a good
many cases baneful, particularly whern, as often
happened, they dealt with the producers not in cash
but/
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but in kind, with the result that something like a
truck system was liable to develop. The crofters,
who could supply wool, and spimners and weavers,

whoe could carry out the services of spinning and
weaving, were often in debt to the merchants and
dependent upon them for supplies such as groceries
which the merchant was prepared tc trade in exXchange
for goods and serviees. As a result control of the
Production of tweed sometimes got very largely into
the hands of the local merchant, with results not
always beneficial to the rroducers or to the customers
or toc the trade in general, These comments, however,
apply with particular foree to the developments which
took place in Lewis, a chapter of the history to which
I will now turn.

As I have already said there had for a very long
time been a certain amount of weaving of cloth in
Lewis as well as in Harris, but the commereisl produc-
tion of tweed for outside markets started much later
in Lewis than it did in Harris or even in the Southern
Islands. The reasons for this were prartly fortuitous.
In 1844 the estate of Lewis was purchased by 8ir James
Mathieson, an East India merchant with a very long
purse. When the period of distress and famine came
to the Long Island, Sir James Mathieson spent what

were then vast sums not only on immediate relief but

on/
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on many schemes, intended to be permanent, of which
hardly a trace remains today, but which for the time
being employed a considerable amount of labour, Thus
there was not at that time in Lewis the same incentive
or necessity to weave tweed for sale in outside markets
as there was in Harris and the Southern Islands. In
1878 Sir James Mathieson died, and almost immediately
a cold wind blew through Lewis. Probably as a result
the pecple of Lewis were attracted to the trade in
tweed, which was begimming to fiourish in Harris, and
it has been suggested that the first web of tweed
offered for outside sale from Lewis was made in 1881,
As might be expected, the spread into Lewls of the
production of tweed for ocutside sale was a gradual
process and quite naturally it began in the parish of
Lochs, which is situated in the southern part of Lewis
adjacent to the boundary with Harris, It was also
not unnatural that the wholly hand-made rroduct from
Lewis should begin to be sold under the same name as
was belng used for the tweed from the adjoining ares,
since a market had already been made for that tweed

in t.:e way described, One gathers, however, that this
development was from an early stage unwelcome to the
producers in Harris for reasons which are sufficiently
obvious. In the course of the years the commercisl
production of tweed spread northwards through Lewis,

first/
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first to Uig and Stornoway and thereafter up the

west coast as far as Ness in the extreme. north of

the island. The evidence indicates that this spread
of commercial production of tweed towards the north

of Lewls was not complete until shortly before the
outbreak of the Great #ar, and even then the numbers
of weavers in all varts of Lewis were very mach smaller
than the numbers at the present day. In Lewis,
unlike Harris, it wasg amis usual for the weaving to
be done by men. This may have been due to the use

of heavier types of loom, but was in any cvent probably
traditional,

Two passages in the Scott Report (at pp. 35 and 38)
summarise the position reached in the 1870's ang
1880's in the Tollowing way:~

"In the seventies and eighties thers were some
"indications that the Highland hand-made tweed
"industry might have a future. In Harris besides
""the depot in London, a trade had been established
"with some of the dealers in cloth in large towns
"in England and Scotland."

"A certain development in the home industries of
"the Highlands may be traced in the first half of the
"last quarter of the last century ..., The Harris
"tweed industry had exXtended from Harris on the one
"side to Uist, and on the other to Lewis., A

"market/
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"market had been obtained both in London throuzh g
"depot and by agents; while relations had been
"established with dealers in tweed',

The last decade oi' the nineteenthn century was note-
worthy for an inereasing degree of organisation
amongst those who were championing and helping to
develop the home industries of the Highlands ana
Islands, still largely from benevoleat aind philan-
thropic motives, Towards the end of the decade the
Government, after the usual parapnernalia of com-
mittees ang commissions, took a hand with the passing
of the Congested Distriots (Scotland) Act 1897, 1In
1889 the Scottish Home Industries ‘ssociation had
been founded, the then Duchiess of Sutherland being
the moving spirit in that organisation, The
Assocliation, which was incorporated in 1896, opened
a depot in London and one of its brainches, which

covered inter alia the Ulsts,; Benbecula, Harris and

Lewls, subsequently opened one or more devnots at
various dates in all these islands, It is
interesting to fing a depot being opened in Horth
Ulst and there is evidence that, at any rate in the
early 1300s, a wnolly hand-made tweed was being
bProduced in that Island for outside sale as Harris
Tweed, although it does not seen that the trade ever
prospered there to any great extent. In 1889 there

was /
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was formed at Inverness another organisation called
the Highland Home Industries and Arts Association,
which did not propose to set up any shops or permanent
commercial organisation, but endeavoured to obtain
sales of products of home industries at exhibitions
in certain of the Highland counties. The
organisation also operated, though probably at a
later date, through representatives in certain aress,
including the Islands. One suspe cts that there was
at this time some competition between the aristo-
cratic ladies who were active in promoting the
outside marketing of tweed from the Outer Hebrides,
and in 1899 another collecting and selling agency,
called the Crofters Agency, was set up by Mrs,
Stewart Mackenzie of Seaforth (the future Lady
Seaforth), with headquarters in London. It is
pretty plain that dMrs, Stewart Mackenzie, who is a
great name in the development of the Harris Tweed
industry, did not greatly care for some of the
developments which were even then beglianing to take
place in Lewis and possibly also, though to a minor
extent, in Harris, She was alsc manifestly disturbed
at what was happening in places far from the Outer
Hebrides and, as will be seen, she reacted

energetically /
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energetically and with some succeess against sope of
the more damaging activities which by the turn of the
century or soon thereafter were beginning to affect
the market in Harris Tweed.

It was 1in this latter period of the nineteenth
century that two great drawbacks became manifest in
the Harris Tweed industry, namely laeck of a
commercial organisation, particularly for selling,
and lack of working capital in the hands of the
producers in the Islands, particularly the hand-
splnners and weavers themselves, These two draw-
backs have coatinued to affect portions at least of
the industry in the Outer Hebrides up to the present
day, and have had considerable influence in bringing
into existence some at least of the issues which
have led to the present litigation, But under what-
ever drawbacks the industry laboured at the time
with which I an dealing it ic my opinion that the
product of the industry, namely tweed wholly hand-
made and produced in its entirety in the Outer
debrides, had by the end of the nineteenth century
obtained a market among the discriminating and had,
under the name Y"Harris Tweed", after half a ceatury
of sale in =~= outside markets achieved a not

inconsiderable /
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Inconsiderable reputation with the public,
particularly in England., In the Outer Zebrides
tweed had long been referred to in the Gaellc as

"Clo Mhor" (again my own spelling), a term of
uncertain derivation which means simply "the great
“cloth", cometimes tweed was and is referred to in
the Gaelic simply as "Clo¥, I gzather that reference
in the Gaelic to Harris Tweed as "Clo Hearach", the
literal translation, is rare,

Ia a monograph (No, Y496 of Process) entitled
"Harris Tweed: A Growing Highland Industry" by Mr,
H. A, Moisley, who gave evidence in the course of the
defenders' proof, the situation at the end of the
nineteenth century is summarised at P. 355, in my
opinion accurately, thus:

"In the latter years of the nineteenth century, as a
"result of competition from small local mills,
"domestic spinning and weaving declined and almost
"disappeared in the mainland Highlands; %but in the
"Hebrides, encouraged by the proprietors, by local
"shopkeepers, and by non=-profit-makiag groups such
"as 'Scottish Home Industries Association' and 'the
"!'Crofters Agency', it grew and nrospered, By this
"time the Blackface sheep was well established and
"with it a greatly increased annual ¢lip of ray
"wool, But the cost of freight made sale of
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"fleeces less atiractive than domestic spinning,
"particularly to crofting fnmilies, each with only
"a few fleeces but with plenty of time on their
"hands. In addition there was the growing
"recognition of the particular value of tweed for
"'country' use, and sn increasing fashion for
"handicraft products -~ a reaction against the
"uniformity of machine-made goods, At that time
"every web of tweed was unique and could never be
"exactly reproduced. The 'glamour of homespun',
"the association with the Hebrides, the thatched
"cottage, the peat fire, the natural dyes of moor
"and shore - all contributed to the vogue for
"tweed, wnich became known by the name of its
"prineipal, but by no means sole source, Harris®,
From 1900 onwards it is much more difficult to
give a consecutive and orderly account of the
history of the producticn of tweed in the Cuter
Hebrides for cutside markets. There are a number of
reasons for this. One reason is that developments
went on at a different pace in different areas of
the Cuter Hebrides, This was to somc extent
connected with the employment and use in certain
areas of mechanised processes and their products.
Ancther reason is that the industry was beset at

intervals /
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intervals throughout the following 60 ysars by a
succession of crises, some internal and others
external, including the effects of two World “ars and
their respective aftermaths, as well as commercial
and economic causes over which the inhabitants of the
Islands had 1little controcl. During both World Wars,
and particularly that of 1914/18, there was a vast
exodus of manpower from the Outer Hebrides, probably
far greater in propeortion to the numbers of the
population than in any other part of the United
Kingdom, Moreover, during the periods of peace lack
of employment has been chronic in the Islands,

Partly as a result of these facts, benevolent and
philanthropic impulses, as well as considerations of
mere commercial advantage, continued to affect the
development of the industry though, as time has gone
on, the direct ianfluence of philaathropic bodies at
the selling end of the industry has waned,

In the iirst few years of the twentleth ceatury
various events happened which demonstrate not only
that Farris Tweed had achieved s market and reputation
wlth the purchasing public in Great Britain and
probably also in small areas abroad. but also that
the market and reputation of the product had become

sufficiently valuable to encourage capital outlay

on /



on machinery and to attract the envious attention of
trade competitors of one gort or another. Imitation,
1t has been sald, is the sincerest form of [lattery
and, wien the demand for a hand-made or gquallity
product begins to outstrip the supply, there are
usually at hand those who are prepared to asgist in
meeting that demand, often by supplying a cheaper and
inferior product and fpequently without much scruple
gbout the methods to be adopted in disposing of thelr
goods. As will apoear it would be a mistake toO
suppose that even the Islanders were totally immune
from the temptations to which manufacturers of cloth,.
more sophisticated and experienced than themselves,
nave so often succumbed, with the result, for example,
that worsted is produced far from the village of 1its
origin and by methods never gao much as contemplated
by its early makers and thaet, according to some of
the evidence in the present case, cven homespun may
have become a term of doubtful meaning. Moreover,
as the evidence 1in the present caseé shows, many
Hebrideans, both native and adopted, are far from
lacking in commercial apility, although this may
sometimes not be blatontly obvious on superficial
acquaintance. Mr., Diplock. the gsecretary of the
Retail Trading 3tandards Assocliation, who in company

with /
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with Mr, Blair Macnaughton visited Stornoway and other
parts of Lewis in the autumn of 19%¢€ in order to meet
a number of those engaged In the production of tweed,
felt the situation there was "an amalgam of Alice in
"Wonderland and the Thirty Nine Steps., This is a
possible reaction from a stranger, though it is fair
to say that the Islanders' impression of Mr. Diplock
is less extravagantly and more realistically recorded,
At least one of them gained the impression that Mr,
Diplock was determined to persuade them that his
opinion was correct and that they should act in
accordance with it, This impression was, I think,
not far off the mark, and the approaches of M¥r.
Diplock and Mr. Blalr Macnaughton appear to have met
with no success.,

The Congested Districts Board formed under the

Act of 1897 had the function inter alia of aiding and

developing spinning, weaving and other home industries
in congested districts. The Board were instrumental
in haviag an instructor in the production of tweed
appointed in Lewis, They also supplied large dyeing
boilers to at least one district in Lewis, namely

Uig, and it appears from the evidence that similar
bollers came to be used in other districts including
Lochs, These large bollers enabled long webs of

tweed /
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tweed to be made in regular colours, It was
aifficult to achieve this when dyes were prepared in
small pots which had till then been the usual method.
There is some evidence that by this time the natural
dyes produced in the Islands were beinz supplemented
to a certain extent by chemical dyes which were
availlable at some of the depots of the Scottish Home
Industries Association,

Much more important events were, however, taking
place in the field of carding, As T have said,
carding when done by hand is an extremely laborious
and time-consuming process, and this led to the
development among some producers of practices which
are described in the followin: passage a2t p. 45 of the
Scott Report:

"In the early years of the industry the wool had
“all becn carded by hand, This process took a
"long time, anG a practice had grown up of sendlng
"the woecl to the mills on the mainland to be
Tcarded, But there was a great temptation to have
it spun also and returned in the form of yarn,
"Thus the only hand-work in the tweed made of such
fyarn was the weaving, and in fact a different
Ufabric, as compared with the original Harris tweed,
"would bhe produced, It was thought that the
erection of a carding mill (which did aot spin the
"earded wool) in the Islands would prevent the

"introduction /
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"introduction of mill~-spun yarn, and accordingly
"Sir Samuel Scott erected one outside Tarbert,
"Harris, in 1900, and by 1903 another had been
“started at Stornoway by Mr. Aeneas M'Kenzie,
The mills on the mainland which engaged in carding,
and sometimes spinning cn commission, of wool sent to
them from the Islands were usually small mills in the
Highlands, sometimes referred to as the old Highland
mills such as Hunters of Brora, who seem from a
comparatively early stage to have had a2 particular
reputation with some producers for this kind of work,
The trade was sufficiently common to be given a name
"the baggy trade' and, as well as Hunters of Brora,
some other smnall Highland mills, such as Frasers of
Dufftown (previously Huntly Woollen Mills), Black of
Wick, Pringle of Invernsss and Laldlaws of Keith,
engaged in it at various times, Sir Samuel Scott was
at the timce in question the proprietor of the HNerth
Harris cstate, The carding mill, which he erected
at Tarbert and which was sometimes referred to as the
North Earris Carding Mill, was originally copcrated by
water power and was a2t a later stage in its history
taken over by the Harris Handwoven Tweed Company

Limited, /
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Limited, the sixth-named defendsrs, Another small
carding mill, known as the South Harris Carding Mill,
was erected in 1904 at Deracleit about two miles south
of Tarbert by Mr. Roderick Smith, Sub-Postmaster and
Tweed Merchant, and continued to operate until 1959,
though latterly on a diminishing scale, The carding
milil started at Stornoway in 1903 by Mr. Asneas
M'Kenzie was the Patent Siip Mill, which is now
operated by 8. A. Newall & Sons Limited, the fifth-
named defenders,

The result of the developments referred to in the
preceding paragraph was that machine-carding continued
to supnlement and to some cxtent supplant hand-carding,
It is noteworthy, however, as the author of the Scott
Report points out, that one of the objects of
providing carding mills on the Islands was to reduce
the temptation to wiilch somg prodaucers were
already succumbing of having their wool mill-
spun as well as machine-carded orn the mainland,

The use oi mill-spun yarn was, however, in my
opinion, at that time nothing more than a method
by which the demcnd for the genuine hand-spun
article was sometlimes met, This was accepted

in terms by Mr, James MacDonald during his cross-
examination and there is other evidence pointing to

the /
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the same conclusion, I am satisfied that a tweed
advertised or expressly offered as containing mill-
Spull yarn would not in the early years of the twentieth
century have been accepted by any knowledgeable
burchaser as genuine Harpis Tweed. I am also
satisfied that no such purchaser would at that time
have purchased as genuine Harris Tweed cloth which to
his knowledge had not been wholly produced in the

Outer Hebrides,

Although the developments affecting the industry
were taking place most rapidly in Lewis, a number of
steps were at the same time being taken to sxpand
the production of tweed in Harris itself and in
the Southern Islands, During 1902 and 1903 the
Scottish Home Industries Association opened s number
of additional depots, and it appears that the
Association for a few years succeeded in increasing
its turnover in the areas which it served, including
Herris and the Southern Islands. It was, however,

In Tewis that the really dramatic inecrease in turn-
over took place at this time, possibly assisted to
some extent by Royal patronage of the handmade product
during a visit by their late Majesties King Bdward VII
and Queen Alexandra to Stornoway in 1902, According

to figures given in the Scott Report (at p. 48) there

had/
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had been 55 looms in lewis 1in 1899 which compares
with an estimate of over 200 looms in Harris at the
same date. The figures for Lewis increased to 161
looms in 1906 and an estimate of 250 to 300 looms in
1911. These were probably all wooden looms of
various types, some being of local manufacture,
The Scott Report at p. 48 also contains certain
eptimates of the value of tweed produced in Lewis
during 1903, 1904 and 1905 amounting to £8,000, £15,000
and £20,460 respectively, the average price being
2/8d. per yard. While the foregoing figures
cannot necessarily be accepted as accurate, 1t is
apparent that the production of tweed in Lewis was
at this time increasing by leaps and bounds and that
the production there was beginning to include material
of inferior quality. It is interesting and probably
significant, to find the Lewis product sometimes
referred to during this period as '"Lewis Tweed".
With regard to this phase the following comments
amongst others are made at p.49 of the Scott Reporit:-
"The Harris tweed industry did not escape the changes
Yof fortune to which larger trades are -liable. In
11903 it was reported that the workers could not
Ysupply the whole demand, and the rapid growth in
"the output in 1904 and 1905 indicated the danger
Nof/



"of over-production. But, while this phase of
"the trade would have been distressing to the
"workers, there was a more serious element in the
"situation, which would be likely to influcnce the
whole future of the industry. The rapid increase
"in output in Lewis suggests the reflection, which
Uig confirmed by other evidence, that mill-spun
M"yarn was being introduced in considerable guantities)
The statement in the final sentence Jjust gquoted 1s
borne out by other evidence led in the present case
and T am satisfied not only that some of the Island
producers, particularly in Lewils, were by this time
sending out Island wool to be woven on commission
at mainland mills and returned in the form of yarn,
but also that some of them were slready going so far
as to import mainland yarn, the supplies of which
were probably for the most part taken from certain
of the small Highland mills already referred {1Ce
The practices which have been mentioned,
coupled probably with the prospect of a further
degree of mechanisation in Lewis itself in the Torm
particularly of installation of spinning machinery,
caused perturbation amongst those who were producing
and marketing the handmade Island product. Fears

were/



were also entertained as sarly as this that cheap
imitations which were not only mill-spun but power-
looned might be finding their way to the ultimate
purchaser under the name "Harris Tweed". This

fear was expressed, for example, in the Ulst Report
of 1904 (No. 336 of Process p. 6) and was not long
in being realised. In fact such imitations had
probzbly been on the market for some time though no
doubt it was difficult ——=----= to obtain evidence
sufficient to bring a successful prosecution under
the Merchandise Marks Act then in force, a difficulty
which has by no means decreased with the years.
During 1906 a Mr. Henry Lyons was convicted in
London of a contravention of Section 2 of the
Merchandise Marks Act 1857 in respect of a sale by
him as "Harris Tweed" of a suit made from cloth mill-
spun and power-loomed in a mill at Huddersfield.

The extent of the fraud and the effrontery of the
advertising by the accused were egualled in degree
only by his lamentations on being convicted. iven
at this distance of time one cannot feel much sympathy
for him. This prosecution seems to have resulted
from an agitation by the Scottish Home Industries
Association which had succeeded in stirring the Board
of Trade intc activity. The episode is fully

documented/
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documented in the evidence and need not be described
in detail. The public reports of the case, however,
leave s strong impression that Harris Tweed was then
recognised as a handmade article entirely produced
in the Outer Hebrides, from one part of which it had
received its nanme. Moreover, it is clear that the
Lyons' prosecution had a considerable influence on
the further steps which were taken in the next few
years to protect what was in my opinion at that time
the genuine article.

From 1906 onwards a series of meetings and much
discussion took place in Stornoway, Herris and other
parts of the Outer Hebrides to consider what steps
should be taken to protect gemuine Harrls Tweed.

One step which the interested parties undoubtedly

had in mind at thst time was the obtaining of =

trade mark. There was alsc activity in Londgn by

the marketing bodies there under the leadership of

Mrs. Stewart Mackenzie and the Duchess of Sutherland
respectively. One gains the impression that at this
time the producers in Harris, who had formed a volun-
tary body called the Harris Tweed Assoclatlon, still
had objections to the producers in Lewis using the

name Harris Tweed, even for the wholly handmade product

and/
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and
/that Mrs. Stewart HMackenzie was inclined to sympathise

with this view. The Duchess of Sutherlaend, represen-
ting the viewpoint of the Scottish Home Industries
Asscciation of which she was still President, supported
the view that the name Harris Tweed should be used for
the wholly handmade product, whether it was produced
in Harris or ILewis or any other part of the Outer
Hebrides. The Stornoway merchants in the handmade
article, who had formed themselves into the Lewis
Harvis Tweed Association, were of the same opinion
and held a conference, reported in the "Highland News"
on 16th March 1907, which was attended by the Duchess
of Sutherland, the leading Stornoway traders in home-
spun tweeds and other individuals, including Major
Mathieson, ex-Provost Smith, Provost Anderson and
Mr. Wigglesworth, director of Messrs. J. G. Hardy Ltd.,
London. The following resolution was adopted:-
"that in view of the desirability of having one
"trade mark cstablished for the tweed made in the
"Long Island, or Outer Hebrides, and known as
WiHarpis Tweed'!, it is unanimously agreed to unite
"with the Scottish Home Industries Association in
"having the proposed trade mark passed by the Board

"Of/
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"of Trade, and the meeting expresses the hope that

"Mrs. dackenzie of Seaforth will also join in this

"matterd
The view expressed in the resolution just gquoted was
eventually accepted, both by the producers in Harris
and by lrs. Stewart Mackenzie, though not before
competing applications for trade marks had been made
to the Board of Trage, As it happens the first
effective step had been taken by the indefatigable
Mrs. dtewart_Mackenzie, who in carly 1907 had
obtained a registered trade mark for '"Hand Spun,
Hand Woven Tweeds, (in the piece) in Harris and Long
Islands (Outer Hebrides) Wool'". This was the
"Seagull' trade mark illustrated in No. L56 of
Process, and was almost certainly the trade mark
referred to in articles in the "Highland News'" on
2nd and 16th Marceh 1907 (ppe 12 and 13 of No. 445 of
Process). The reference to the crest of the Earl of
Dunmore in the foregoing article remains unexplained,
since the Orb and Cross did not appear in the
original trade mark cbtained by Mrs. Stewart Mackenzie,
to which reference has just been made.

The evidence shows that one reason why the pro-

ducers in Harris were inclined to resist a trade mark
which covered the whole of the Outer Hebrides was that

producers/
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producers in Lewis, and particularly Lewils spinners,
might as a result find an excuss to market the product
of mill-~spun yarn as Harris Tweed. This fear no
doubt arose partly as a result of the erection in
1906 by Kenneth Mackenzie of a carding and spinning
mill in Lewis Street, Stornoway, and the installation
of spinning machinery in the Patent Slip Mill when it
was taken over by a Mr. Morrison in about 1908, It
is elear that these developments led to an almost
immediate decline in hand-spinning in Lewis. The
situation at this time is described in the Scott
Report in the following passage (at p. 49):-
""he available evidence tends to show that the
"nroduction of tweed in Lewis kept on incresasing,
"but that hand-spinning was declining. The
Hearding mill at Stornoway added spinning machinery,
"and a second mill of similar character was started.
"There were thus two kinds of hand-woven tweed -
"the one containing all or part mill-spun yarn and
Ythe other all hand-spun yarn. Most of the Harris
"tweed makers" (i.e. the makers located in Harris)
"produced the latter kind; but, even there, it was
"found that yarn from the mills was being used.
"The merchants there began to require a declaration
"fpom those who sold this tweed in the following
"form:-—

it !I/
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" 'T hereby guarantee that the length of tweed
" 'ss deseribed below is entirely hand-spun,
1t 'hand-wovern, and home-dyed Harris Tweed.
" 'Signature esessscasscssscoasves
'AQATESS seessasesscesssccvsnnes
" Deseription of Tweed (Colour and Design)
" 'No.' ",
Mrs. Stewart Mackenzie and those other persons
who had peorecived that one form of protection for the
genuine article might lie in a trade mark were equally
alive to the danger of the article produced from mill-
spun yarn being passed off as Harris Tweed. Their
policy accordingly was to endeavour to obtain a
standardization trade mark, now called a certification
trade mark, for the handmade article produced entirely
in the Outer Hebrides which was in their opinion, and
also in mine, the only article which could at that
time legitimately be described and marketed as Harris
Tweed. The provisions relating to standardization
trade marks were at that time contained in Section 62
of the Trade Marks Act 1905, which then provided
as follows:
"here any association or person undertakes the
fexamination of any goods in respect of origin,

"material/



50.

"material, mode of manufacture, qguality,

Yaccuracy, or other characteristic, and certifies
"the result of such examination by mark used upon
"or ia connexion with such goods, the Board of
"Trade may, if they shljudge it to be to the publie
"advantage, permit such association or person to
"register such mark as a trade mark in respect of
"such goeds, whether or not such assoclation or
"person he a trading associlation or trader or
"posgessed of a goodwill in connexion with such
"examination and certifying. When so registered
"such trade mark shall be deemed in all respecits to
"be a registered trade mark, and such association or
"person to be the proprietor thereof, save that such
"trade mark shall be transmissible or assignable
"only by permission of the Board of Trade'.

The first step taken by thosc who were seeking

a standardization mark was to form the Harris Tweced

Association Limited, which was incorporated on

9th December 1909 and is the sixteenth-named defender.

The Memorandum and Articles of Association of the

foregoing Association (to which I will refer for

brevity as "the H.T.A.") is No. 181 of Process.

The objects <f the H.T.A. werc inter alla as follows:~

"The/
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"The objects for which the Company igs established
'ape the protection of the interegts of manufacturers

ito-1 merchants of and dealers in tweed made in the

———

"]:lands of Harris, Lewls and Uist in Scotland,
"arul to promote the manufacture and sale of such
B AR YIS To protect the trade against offences
"under the Merchandise Harks Acts and otherwise
"to prevent thé use of false trade marks and
"desgcriptions in respect of tweed made in imitation
"Lhereof . Ardin furtherance of such objects:-
"(a) To register a trade mark or trade marks
"under the powers given by Section 62 of the Trade
"Marks Act, 1905, and to use such trade mark or
Ytrade marks and to register any such trade mark as !
s general trade mark or in respect to any specified
"goods or classes of goods as may be arranged or
"approved of by the Board of Trade. The Company
"to have complete control over the said trade mark
"and to permit such person or pcrsons or incorporated
"hody to use sucii trade mark‘én such conditions
lag it may think fit ........;.....................
"{g) To print and publish any newspapers,

"periodicals, reports, boocks or leaflets that the

"Company may think desirable for the promotion of

‘— — a
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"(p) To take any such legal proceedings as
"may be necessary or advisable from time to time
"=, 1inst any person, personsg or incorporated body
"wiich infringes or illegally uses the registered
"trade mark of this Company, and also so to do
"against any person, persons, or incorporated body
Ywhich wrongly describes goods manufactured or sold
"oy them or gives false or inaccurate guarantees
"gith regard t0 SAlE ecsesseseacsssasesnsscssscasces
"(r) To do all such other things as are
"incidental and conducive to the attainment of the
"abOVe ODJECTS veeceanssesvocssvcsansnneseracasnssns
Initially the Committee of Management of the
H.T.A., consisted of six persons, two nominated by
the Crofters Association, two by the Scottish Home
Industries Association, and two by the merchants of
Harris and other districts who dealt in the tweed.
Mrs. Stewart Mackenzie became the first chairman.

The H.T.A. immediately took steps to present to the
Beard of Trade an application for a standardization

trade mark dated 23rd February 1910 (No. L45 of

Process/
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Process pp. 36 seq.). The application contains the
following statements Which are of interest as showing

the contentions which bresumably were fully consider-

ed . the Board of Trade before the Board took aciions

"iLs Company" (i.e. the H.T.A.) "has been formed
"by variocus persons and associations interested
"in the welfare of the crofters of the Quter
"Hebrides wio are engaged in the manufacture of
"Iweeds, and the sole object of the Association is
"to encourage ang Toster such industry by such
"steps as may be deemed éxpedient, and incidentally
"to prevent as far ag prssible the fraudulent
"substitution of machine made Tweeds as genuine
"Home Spun Tweed made by the crofters of the Outer
"Hebrides (which comprise the Islands of Harris,
"Lewis and Uist), and which Tweed has long been
Tcalled angd recognised both by the trade and public
"as 'Harris Tweed', the name ‘Harrig' being
"originally derived from the Parish of Harris in
"the Long Island, which forms part of the OQuter

"Hebrides.

"Onz of the objects of the Coupany as expressed

"in the Memorandum of Asgcciation is the obtaining

"of a Trade Mork under Section 62 of the Trade Morks

"act /
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"Act of 1905 for the burpose of application to
"genuine Harris Tweed to enable the trade ang
riublic to readily discriminate between the genuine
"Earris Tweed ond imitation Tweed, 1t having long
"oeen a grievance of the crofters, and those inter-
"ested in their behalf, that large quantities of
"machine made Tweed are constantly sold as genuine
" 'Harris Tweed!, meaning thereby the Tweed mode by
"the crofters nf the Outer Hebrides,

"The industry is a struggling Home industry
"producing Tweed of considerchble merit, and the
"only practical manner in Wnich the trade and publie
"ecan be educated to discriminste between the genuine
"and the imitation 'Harris Tweed' is by the applica-
"tion of @ stondardising mark uniformly to all
"genuine Tweed, and the Associztion has consequently
"applied for registration of the mark which forms
"the subject of the above numbered application, with
"a view to its anplication, under such Rules and
"Regulotions as the RBo.rd of Trade may Girect, to
"egenuine Harris Tweed, it being intended thot the
"oetual place of manufacture shall in evVery ccge be
"applied with the Trade Lark dccording to whether
"the Tweed is made in the Island of Lewis, in the
"Parish of Harris nr in the Island of Uist",

The /
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The previcus applications for standardization marks
were withdrawn, z«nd it zppears that Mrs. Stewart
liackenzie at the same time agreed to the "Seagull"
mark veing altered by deletion from the mark cf the
words "Harris and Long Island'.

In due course the H.T.A., described as "an
"Association for the Protcetion of the Harris Tweed
"Industry", were under date 15th December 1909
registersd as the proprietors of the Standardization
(Certification) Trade Mark No. 319214 in Glass 34
(Schedule III) in respect of Harris Tweed. It scems
that, although the date of registration was 15th
December 1209, the actual decision of the Board of
Trade was not given until 1941, and this probably
accounts for the fauct that stamping did not begin
until that year and also for the fact that in the

evidence in the "irbargo" case (Crofter Hand Woven

Harrig Tweed Co. v. Veitch 1940 S.C. 141, 1942 8.C,

(H.2.7 1) the mark was referred to 2s the Trade Nark
of 1911. full informaticon relating to the mark is
given in No. 132 of Process, which includes a
representation of the mark, namely the Orb and Cross
Wwith the words "Harris Tweed" subjoined. The
Regulations made by the Boord of Trade, together with
the amendments made thercto from time to time, appear

in /
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in full in the same number of process. The 1909

Regulztions contained inter alis the following

definitions:-
"Within the meaning of these Regulations, 'The
" 'Harris Tweed Trade Mark' hereinafter called the
"Trade Kark mezns the Trade Mark allewed by the
"Board of Trade to be registered under the pro-
"visions of Section 62 of the Trade Mark act, 1905,

"as a mark of origin and mode of manufacture and

"No. 319214 in Wo. 1691 of the "Trade Marks Journall,

" 'Horris Twesd' means s Tweed, Hand Spun, hand
"woven dyed and finished by hand in the Islands of
"Lewis, Harris, Ulst, Barra and their several
"purtenances and all known as the Outer Hebrides,"
The Regulstions slso provided that the Harris Tweed

Trade Mark was the absolute broperty of the Harris

Tweed Association Limited and should be under the sole

control of the Association and sheuld not be applied
by a2ny person except by or under the sanction of &n
Agent duly appointed by the Committee of Management
of the Association. Amongst the conditions for the
use of the mark was included the following:
"Wherever the Harris Tweed Trade Mark is used there
"shall be added in legible charccters to the Harris
"Twecd Trade Mark the words 'Made in Harris', or

" 'liade /
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"'Made in Lewis' or 'iade in Uist' or 'Made in
"'Barra' as the case may be,"
The Regulations concluded with the following con-
ditsions, viz,
"The Committee of Management of the Association may
"with the sanction of the Board of Trade from time
"to time alter thege Regulations or make new
"Regulations wholly or in part in lieu thereor,
"The Board of Trade reserves %o themselves the
"right to cancel the Mark at any future time if in
“"their opinion it should appear advisable so to do
"and their decision upen this point shall be con-
"elusive,”
I% will be observed from the foregoing quotations from
the Regulations that the Harris Tweed Trade Mark was
registered as a mark of origin and mode of manufacture,
and, having regard to the Provisicns of Section 62 of
the Trade Marks iAot 1505, it is reasonable to assume
that the Soard of Trade judged it to be to the public
advantage to permit the H.T.A. to register the mark
as a Trade iark in respect of Harris Tweed,

The Scott Report (at p. 50) describes the situs—
tion which resulted from the granting of the standard-
ization trade markx as follewsg-

"This Association" (i.e. the HeTWA.) "begen to apply g
"the trade mark early in 1911; but it was allegeqd
"that tweed, containing mill-spun yarn, was still

"sold /
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"scld as 'Harris Tweed'. Certainly in the first
"eight or nine months of 1911 there was quite &
"boom in the weaving industry in Lewis, which then
"tegan teo deeline through over-production and
"inferior workmanship. The Harris Tweed Associa-~
"tion decided to take action and brought a case in
"November against a tailor, who was charged with
"selling tweed made of machine-spun yarn as genuine
"Harris tweed. This summons was dismissed. No
"doubt the case contributed towards increasing the
"depression in the Lewis tweed induestry. During
"the first quarter of 1912, sales were very slow,
"and the merchants of Stornoway opened negotiations
"with the Harris Twecd Association for the intro-
"duction of the trade mark in Lewis, on condition
"that they should have repressentation on the
"Committee of Management!.

It appears that by 1912 less than half the tweed
being produced in the Outer Hebrides was entitled o
be stamped, and the figures given in Table I at page
358 of No. U496 of Process are probebly as accurate as
any estimate based on contemporary reports and other
material is likely to be, These figures correspond
fairly clesely with the figure of 350,000 yards of
tweed produced in Lewis in 1911 which is given in the
Scott Report at p. 62. Some of the tweed produced in
Lewis /
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Lewis cither partly or wholly from mill-spun yarn was
probably still reaching the market uncer the name
"Harris Tweed!. Indeed the amount may for a time have
been substantial, particulariy in the case of twead
woven with hand-so-un weft but with mili-spun warp,
which could readily deceive even the initiated ag it
was probably designed to do. Certainly it is not
€asy tc see what purpose there was in the practice
referred to unlsss it was to imitate the wholly hand-
spun tweed by partially concealing the mill-spun
clement, I am afraid I must say that in my opinion
what has recently come to be known in some areas as
50/50 tweed was a deception, and continues to be s
deception where mainland millspun yarn is used. The
deception is perhaps usually morce ladylike now than
it was in Lewis during the first decade of the 20th
century. This cculd possibly be said eaven of the
comic, though somewhat deplorable, events described

in the evidence of irs. liargaret dMelsllan andg Mr.
Angus kMelIntyre, whom I did not think guite so in-
genuous &s they mace themselves out to be and the
demand for whose 50/50 product zpsears to have

fallen off very soon after their unauthorised use of
the stamp came to an end, Mr. James McDonald

describes /
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describes as having taken place in Lochs during his
youth practices which can only be characterised as
thoroughly dishonest. Apparently some of the
crofters in that area imported from the mainland
mills yarn in white hanks and then proceeded to dye
it in the yarn and use it as warp together witih hand-
spun werlt, IT the finished article of such manu-
facture was passed off as Harris Twaed it was in my
opinion spurious not only because it contained mill-
spunt yarn, but also because the viarp wasg dyed not in
the wcol, which is agreed on all hands to have been
one of the outstanding features of Harris Tweed
gince it began to be sold in outside markets, but
in the yarn. Ir. Jamss McDonald describes this
practice as ir it was quite common at that time.
If so, it is not surprising that ths praducers in
Harris of the genuine article regarded their neigh-
bours in Lewis with some guspicion,

ir, John Mackenzie in his evidence supplied a
modern cxample of a somewhat dii'ferent, though no
:ore commendablce, charscter relating to 50/50 tweed.
Mr. Joon lLiackenzie, in addition to acting as super-—
visor in Lewis on bechalr of the original company
called Scottish Crofter Yeavers Ltd., and later of
the third-named pursuers, carried on a small busincss
of his own in tweed, One of his products was a

50/50 /
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50/50 tweed which he s0ld under the name "“Glen
"Arnol", The label supplied with this tweed is
illnstrated as label No. 13 in No. 298 of Process

énd contains the legend " 'Glen Arnol' hand spun
"weft Harris Tweed handwoven by the crofters in
"Outer Hebrides'. The liabel contains & picture of

a crof't and in the foreground thars appcar to be a
number of sheep, presumably Island Blackface.

kr. John Muckenzie's 50/50 tweed was in Ffact woven
from millspun warp supplied by Lumbs of slland, and
from handspun weft the sliver for which had also been
prepared and supplied by Lumbs of ZTlland. The hand-
spinning of the weft was carried out by a lady in
Stornoway, It is clear from the evidence of Mr. P.
Lumb, of Lumbs of Hlland, that nsither the millspun
warp, nor the sliver for the wert contained 1004
Scottish wool; indeed they may not have been wholly
composed of British wool, and it is quite pessible
that on & number of occasions no Scottish wool at all
was contained in either the millspun yarn or ths
gliver for the weft, There is a good deal of evidence
to support the view, which I accept, that it is an
essential feature of genuine Farris Tweed that it
should be made from 100, wure virgin wool produced
in Scotland, and I uncerstcod from Kr. John

Mackenzies /
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Mackenzie's e¢vidence that this was his own view,
since at pp. 1503-1504 he gave the following evidence:
"S. And if you look at page 2 of the letter, which
"is on page 203 of the file", (Wo. 445 of Process)
"and if you look at the last sentence of the para-~

"graph at the top of that page do you sec ir,
"Simpson writes as follows, 'Our contoation is
" ' that Harris Tweed is a type tweed made from
" 'pure virgin Scottish wool handwoven by crofters
" 'at their crofts in the Scottish Outer Hebrides',
"A, Yes. Q. Does thet celncide with your view
"as to what Harris Tweed is? A.  Well precisely,
"precisely Sir, I think that Harris Tweed is
"beginning to be as difficult to define as the
"Scottish bagpives now!"
Thus on his own showing, iMr. John Mackenzie's 50/50
tweed was not genuine Harris Tweed. kr, John
liackenzie, it may be noted, for many vcars ugsed note-
paper which amongst its headings containsd the
legend "“iorld Famed Harris Twzzds, Genuine Handwoven
"Homespuns Only'!, It is rathsr revcaling to sae how
¥r. Jchn Mackenzic dsalt with this situstion in the
course of his cross-examination (at pp. 1506-1507):
"Q. 4and do you sue thot on vour note-paper you
"refer to world famed llarris Tweeds? A. Yes,
"Q. And then Genuinc Handwoven Homsspuns Only%? A,

"Yes, /
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"Yes., 0, What dia you mean by homespuns? A, T
"rether think as it happencd that I was not toc
"haspy ebout that, I rather think that i1t was a
"1iistake made by the printers. Q. A mistake that
"econtinued for about twenty ycars?A.It was like this,
"that when I got my supply of thuse they lasted a
"long, long time, I got a very big guantity of themn,
"although at the moment T do sell Scottish Homespuns
"from the Hebrides,! By the Court "Q. On whose
"instructions was this note vapsr prepared? A. On
'y own, My Lord, on my own instructions, but it may
"have been partly dus to my lack of knowledge of the
"right term to use, T agree thot it might have beam
"Just as much my own mistake as the printers.”
Cross-cxaminntion continued "gq., In any event anyone
"dsaling with you by correspondence would ses your
"note paper which stated thaot you dealt in genuins
"handwoven homcswuns cnly? A. Yes, Only - well,
"I really do not ¥now how to answer that one,"

It scems hardly Necessary to meke any comment on
the foregoing Passage. Fo doubt cven arfter stamping
had begun attempts continu:d to be made to pass off the
partly or wholly mill-spun product as Harris Tweed,
but my study of the available svidence suggests that
this becarc more difficult for & psriod after 1911 and
that the granting of the standardization trade mark,
couplud with the proscceution of that year, which is

rcferred /
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referred to in the passage from the Scott Report
quotcd above and documented at pp. 32 - 35 of

No. L5 of Process, had some effect in preventing
the Dractlice referred to. It shculd be noted that
the prosecution of 1911 was unsuceessful because
of fallure to establish fraud on the Part of the
accused, who was a tailor. It 1s significant
that in 1912, no doubt as a result of the
regotiations referred to in the Scott Report,

the Commitiee of Management of the H.T.A. was
increased in numbers from six to gight in order to
include two members of the Lewls Harris Tweed
Laxwocelation, This suggests that a recal effort
was being made to stop the undesirable practices
vinich had developed in Lewis.

It 1s 1ikely that the Scott Report, when it
was presented to Parliasment as a Command Paper, had
an even more salutary effect, coming as it did on
top of the registration of the standardization mark,
and more particularly in view of some nf the
conclusions which were expressed by the author.
After describing tweed whollv handmade and tweed
handmade except for maéhine.carding, but in both
cases wholly the product of the Islands, the
Scott Report (at p. 61) continued as follows:-

"There remains a third type of tweed, in which

"all /
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"all processes, up to and including the spinning,
"have been performed by machinery, Thus the
"person who proposes to offer a web for sale
"prrohases the yarn from +he mill, winds it for
"the weaver, has it woven and hand-finished,
"This industry was being prosecuted vigorously
"in Lewis during the earlier part of 1911, Or,
“"again, the yarn for the warp may be machine-spun
"- that for the woof hand-spun.

"it has already been shown that some of those
"who are acquainted with the characteristics of
"dighland tweeds lay stress on hand-carding,
"others again upon hand-spinning. In Lewis
"there 1s a type of opinion which professes to
“unrafer machine-spun yarn, according to one
"point of view, for the Warp in order to strengthen
"it or, according to another, for both warp and
"woof . But in ordinary trade, tweeds made in
"Lewis, by either of thece methods, are rarely
"s0ld as contalning machine-spun yarn; and most
"of them f£ind their market, somewhere or other, as
"Harris Tweed'. The temptation towards
"misdescription is apparent,, It may be calculated
"that the cost of broduction of a tweed, made
"altogether of machine-spun ysrn, but hand-woven
"and hand-finished, is zt present (i.e. 1914 /12)

"between /
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"between 1s. 9d. and 1s. 104, a yard, If it
"pacses as Harris tweed, there is a profit of
"{s. a yard, or nearly £3 on a web. Great
"Ingenmuity is exercised in fostering this
"impression'.
The author of the Report then goes on to describe
methods of mis-description and deception which
might be characterised as oriental, If Prnfesson
Scott had known that, after g yachting visit by a
Mr. Lumb, a Yorkshire mill-owner, to Balallan in
Lochs, which took place about 1912, English
millspun yarn had begun to find its way into eloth
which may have been passed off as Harris Tweed, one
imagines that his strictures would have been even
more severe.

Several further bassages from the Scott Report
on pp. 62 and 63 point to the sonclusion, which was
in my opinion sound, that the article produced from
millspun yarn was not "true" op "real or "genuine"
Harris Tweed. Indeed a new trade term "Stornoway
"Tweeds" had come into vogue to deseribe the
inferior millspun material produced in Lewis, and
there are indications in the evidence that such
terms as "ILewis Tweeds" op even "Lewls Homespuns"
were also beginning to be used as names for tweeds,
rartly or wholly composed of millspun varn.

Apparently /
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Apparently by late 1911 and early 1912 it was proving
difficult to get rid of the inferior "Stornoway
"Tweeds", a difficulty which was avoided in some
cages, according to Professorp Scott, "$hrough a
"web being sold as genuine Harris Tweed, which, of
"course, it was not", This is very forthright
language, with which, on the basis of the evidence
led in the present case, I fully agr=e.
Professor Scott also expressed the opinion with
regard to the tweed industry in Lewis tnat, apart
from the question of commereial morality, the out-
1ook at the end of 1911 was exceedingly bad and
that bad dyeing and inferiop work were positively
inviting the competition of the power loom. The
conslideration of these matters in the $cott Report
ends with the sugzestion that the tweed prypduced
in Lewig wholly or rartly from mili-spun yarn
should be marketed as Iewis tweed, and the
chapter concludes with the following pungent
commentss-
"It cannot be too strongly insisteq that, if
"weed of this type were seriously attempted, 1t
"would have to pe 80ld on its mepits, Indeeqd,
"the masquerading of Lewis tweed as Harris tweeq
"has already gone on too long. In the second
"placs, for this new development to succeed,

"instruction /
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"instruction or the workers would be negcessary,
"which could he combined with the tecaching of those
"who were giving their attention t0 the making of
"real Harris twoeq in Lewis, The sclution of the
"oroblem of the Lowis tweed industry which has been
"suggested presents several advantages, It would
"substitute a rairp and healthy competition, as
"between the new Levils tweed and the Hoerrigs tweed
"made thore, for that Which previously exigteq
"between inferior 'Stornoway twecd® and rogl Harris
"tweed, and which involvad dishonusty s coner op
"later, If nothing clsc were gained, the improve-
"ment in commereial morality would be an end of
"sorw: valus. Healthy competition woula compel the
"worksrs to usc their best efforts to bring out
"the respeetive merpits 0f hand~-spun and machine-
"spun ya rns,"
The foregoing comments were reinforced by the author's
further consideration, particularly at 2P.132 seq. of
the Report, of the 2venis which had taken plaea
betwesn the Spring of 1912 and that of 1913,

Thus, at the outbreak orf the Great War of 1914-
1918 the reputation of the neme "Harris Twesg"
remained, in my opinion, a reputation attached to
the hand-made twecg Produced in its cntircty in the
Outer Hobridos, that is tweed wnich at least conf'ormed

to /
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to tho 1909 definition, That definition, in my
orinion, provably assumcd that the weol weould be part
of the Hebridean clivp, In any event I do not think
it was ever contermnlated that non-Scottish wool coulgd
be used as raw material for genuinc Harris Tweed.
Carding was not mentioncd in the 1909 dcfinition, and
machine—carding &8 an anelllery process doesg not sceem
to have been frewned on to any grost cxtent. On the
whole, despite the sssaults made by those who with a
greater or less degree of dishonesty endeavoured to
pass off as Harris Tweed o wholly or partly mill-
Spun product, the genuine Harris Tweed was still in
my opinion holding its own when the great e¢xodus
of the male population of the Outer Hebrides, and in
rarticular Lowis, took place in August 1914,

There is little evidsneo a5 to what happened
Wwith regard to tweea broduction in the Outer Hebrides
during the ycars of the Great iar, It appecars, how-
cver, thot hand-spinning largely died out in Lewis,
possibly beczusc some of the looms had to be operated
by women and girls, The controversics wore doermant,
and possibly the H.T.i. bocame luss of a force.
The merbers of the Committee of kanagement were far
separated and were growing older, Ons can really only
form a judgment of what wog occeurring from 2 congiders
ation of thc pre-1914 ¢vidence, coupled with the

evidence /
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c¢vidence of what followed the Armistice of November
1918, In the meantime a new figure had appyeared on
the scene, namely Lord Leverhulme, who was full of
ideas as to how the Islands night be organised, but
who was, 1t scems, unable to attract for long the
support or enthusiasm of theinr inhebhitants, Lord
Leverhulme purchased the estate of Lewis in about
-1917, and the estates of South H rris and North
Harris during the following two years. Hgﬁggquired
an active interest in the production of tweed as
well as in many other schemes and activities,

At the date of Lord Leverhulme's purchase of
the estate of Lewis there were still two carding
and spinning mills in Sternoway, namely the Lewis
Street Mill of Kenneth liacKenzies and the Patent
S1ip Mill, the latter of which had been taken over
towards the end of the 4914/18 War by the firm of
S. A. Newall & Sons, the predecessors of the fifth-
named defenders, The HNewall family had originally
been farmers who came from Yorkshire to a farm in
Lewis called Aignish, Later they bagan to carry on
& butcher's business in Stornoway, and, after their
farm wes raided, they concentrated on this business,
As a sideline to the buteher's business they hed
started dealing in tweed, noc doubt, as so often
happened in those days in the case of shopkeepers in

various /
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various parts or the islangs, largely on g barterp
basis with customers who lacked the eans to conduct
businesg in casgh, At g very early Stage Lord
Leverhulme endeavoured to'purchase both of the
Spinning mills, e was wnable to come to terms with
Newalls, but in 1918 he was Successful in Purchasing
Kenne th MacKenzies, The NacKenzie family apparently
retained an interest in the company calleq Kenneth
KacKenzie Limited, which With Lora Leverhulme sg the
major shareholder ook over the running of the
business, That Company ig the third-nameqg defender
in the Present action,

When Lorg Leverhulme Purchased the North Harrig
Zstate he acquired with i+ the North Harris Carding
Mill, In 1920 ¢p 1921, cor Poesibly 1922, he eXtended
that mill ang installegd spinning plant, The company
wWhich ran the mill weg Originally named the Lewis
and Harris Handwoven Tweed Company Limited, Which I
understand laten became the Harris Handwoven Tweeqd
Company Limited, tne sixth-nameg defenders, This
mill wag intendeq mainly to engagse in commission
Spinning though it gig producg§§§ the company's o
account as well, It was algo Preposed, as will be
5¢en, that the company should broduce its own ¢loth,
Later on, in 1922 or 1923, Lora Leverhulme started
another carding ang €pinning mill at Geocrab, This
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Seems 1o have been largsly a philanthropic gesture

to serve certain outlying districts in Harris by
carrying out machine carding or commission spinning,
and the mill was run by the company which operated the
North Harris Kill at Tarbert, The number Of spinning
milis on the islandsg was in this way raised to four
by about 1922 or 1923,

In pre-var days both Kemneth MacKenzies and the

Patent Slip 111l hag probably been cnpgaged mainly

in machine carding or spinning wool on commission

for crofters or other producers, though they also
engaged in the production orf yarn, probably with the
main object of keeping plant cmployed, and in addition
carricd out some merchanting of tweeds produced by
crofters, The evidence shows that in ths post-war
period they were turning te the production of a sube
stentizl amount of tweed on their own account,
although they continucgd to spin on cormission and noe
doubt also to ezl inp tweed purchased from producers,
some or which weuld still be the genuine handmzde
article produced in itsg entirety in the Islands,

The production by the mills of theirp ovn tweed
neceesarily involved the purchase of suitable
#ocl from moinland sourcos if suppliss could not be
obtained in tho Islands, It also involved dyeing
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on a larger scale than had so far been attempied,

and it doss not appear that there were ag yet any
largs or modern dyeing plants in Stornoway or any-
whers else in the Outer Hebrides., lioreover, instead
of the mills carrying out carding and spinning on
conmmission for cerofiers or producers of tweed, the
tendency now was for the mills to put out yarn for
weaving on commission by the crofters, This was no
new thing in the cxperience, ot any rats, of some of
the weavcrs since weaving on commission of yarn spun
or supplied by others had been not uncommon for a good
many years. In somez communities, particularly where
merchants had becn active in the production or market-
ing of tweed, commission weaving Wwas no doubt already
fairly well organised locally, It was indeed one of
the nmethods by which mainleana millspun yarn could be
introduced by the merchant or producer without anyona
being much the wiser, It suems likely also thot the
cyes of the Stornoway mills ond scme other large
producers were ot thie timc turning to the mainland
in the seareh for greater and more cfficient finishing
facilitius, though this was probably a gomewhat later
development than the other uses made of mainland
processcs, The forcgoing tondencies were no doubt
acceleratcd by the post-war Loom period in tweed pro-
duction, which was not long in sroducing the sort of
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conscquences whieh arc ofton associated with such
beriods and the urge for guick profits on the part

of gcme people which soerns to be inseparable from

G

them,

There is evidence that in the early post-war
period Kenneth Mackenzics hag gone eo far as to
introduce some looms into their Mill, an cntirely
new departure which secems originally to have boen
comnected to some cxtent with the idea orf treining
giris from the rural areas in weaving, The evidence
sugrests that Lord Leverhulme Was inelined to favour
cenplete mill production o tweed under a brang
name, and certainly the commercial adventages to the
mills orf ¢oncentrating the weavers in the mill or in
premiges adjacent thereto are obvious enough. Lora
Leverhulms efncouraged the introduction of Fattersley
domestic looms to the Tslands, and a number of thege
wers installed at Kenneth HacKenzies' Mill., This
exarple was later fellowed, though not on a large
scale, by Newalls and 2lso by scme of the independent
producsrs, including for example, the firm of Malecolm
Macleod of 20 Balallan, who introduced s few looms
into his prewises about 1920. "Independent producsy"
1s the name which came to bs used for producers in the
Islands whe, unlike the converters, had no Spinning
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capacity of their own and who had, therefore, to
obtain their yarn from either hand or m2chine
spinners. It is clear, however, that those who wWorke
ed on ooms installed at the producer's nremises
formed a very small part of the total weaving force,
the vast majority of whom worked at their own looms

in the close vicinity of the cottagss or houses in
wihich they lived and in some cases actually inside
these cotfages or houses. There 1s evidence that,

in some instances where weavars worked in the mills or
in other producers' premises, those so engaged were
elther under training or acting as patisrn-weavers.
The tendency to instal looms in the premises of the
miils or other producers was extremely short-lived,
The practice never took hold, and was brought to an
end b~ the events o 193l. I am satisfied from the
evidence that the "cottage" or "home" or "ecroft!
aspect of the production of genuine Marris Tweed

has never been materially departed from in relation
tc the handweaving process.

The Leverhulme pericd also saw the incevtion or
extension of certain tendencics in relation to other
processes, and in particular dyeing, spinning and
finishing, which rcquire careful consideration. Tt
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is probable that a certain amcunt of dyeing on behalf
of Tsland producers had already taken place on the
mainland in pre-1914 days, for example in the case of
coloured yarn suppliec from scrme of the old Highland
mitls. #uch of the vwcol which was Spun on comrission
at that time on the mainlang had, however, already
been dyed by the crofters or Eroducers in the Islands,
Moreover, therc ig evidence, as I have already
indicated, that in Lochs ot any rate, yarn imported
from such sources as Macnaughtons of Pitlochry,
Laidlaws of Keith, Holm Xills of Invernsss, Hunterp
of Brora, Black of Wick and Kuntly Jcollen Mills, was
sent to the Islands in white hanks and dyed locally
in the yarn, It cannot, accordingly, be assumed

0
taat the mainland millsyun yarn imported in}the
Islands was invariably or even substantially dyed on
the meainland, In my opinion the probability is that
the Stornovay mills wepe the first to carry out dyeing
on the mainland to any substantial extent, and their
example may have been followed by sowe others of the
larzer Island producers. It was perhavs not un-
natural that the Stornoway mills should succumb to
this temptation, They had already turned tc the
mainland for additional supplics of weol, which had
been blended and scoured for them .s a service by the
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wool merchants. No doubt it was an advantage to ihe
Stornovay mills to make use ~f the skills of dyers,

for sxanpl: in the forders, who had wmuch longer

¢

xpcirience in medern dyeing processaes than they them-
selves could peossibly hoves had. Demends for new
colours and shedes »rovided an sdditional temptation
to those who produced from millspun yarn to seek
mainland agsistancs io dyeing. There 1s evidence
that ewven before 1914 Kenneth liackenzies had had some
dyeing carried out by Kemp Blair & Co., Dyers and
Finishers of Gelashiels, and tihis ap.ears to have con-~
tinued on an increasing scale after the 1914-18 Var.
Later Kemp Blair & Co. &lso started dyeing for
Newalls, and there 1s evidence that dyeing was
carried out at varicus times for producers in the
Quter Hebrides not only by Kewp Blair & Co. but also
by other mainlend firms, such as Turnbulls of Hawick,
some of the Highland miils and at least one Inglish
miil, namely Lumbs of Elland. Kenneth Mackenzies
and Wewalls still continucd, hovever, tc buy as much
dyed wool as they could from the croftsrs and they
also sent out for dyeing by the crofters mainland wool
which had been shipped to them at Stornoway.

There is also 1ittle doubt that during the
Leverhulpe period the use of millspun yarn
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subbstantially increased, particularly in Lewis, and
that 2 significant proporticn of the mill spun yarn
used had been spun in mills on the Scottish mainiland.
Lumbe of Illand vwere alsc probably making a contri-
bution. The uss of substantial quantities of maine
land millspun yarn during this pericd and subseguent-
Ly up to 1934 1is amyly vouched by the rrooi’, and I do
not think it is nscessary to refer tc the extremely
voluminous evidence on the matier in any detail zs

the point was really ccaceded by ccunsel for the
defenders. It is not easy to say how large a pro-
portion of the millspun yarn came, during this period,
from sources other than spinners on the Islands and
mogt of the evidence on the matter was surprisingly
specculative. Probably the proportion of mainland
millspun yarn to the wholc ot some times during the
19208 may have amounted to as much as 50 per cent, buk
I doubt if it cver amountcd to much more.

It is also probable, in wy opinion, that scme
finishing was alrcady being done on the mainland
during the Leverhulrms period. It ia, however, by no
means clzar at what stage mainland finishing began to
take place on a substantial scals, Aithough thore
were at this time no finishing »lants on the Islands,
tne weignt of the cvidence suggests that the larger
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producers, and in particular the mills, did not use
mainland finishing on a large scale until the mid-
1920s, and many of the small producers, particularly
outside the Stornoway areca, ccould probably still rely
on hand-finishing for some ycars aftsr that. raisley
finishers, such as Seedhills, Fultons and licHardies,
from the mid-1920s at times did a good deal of
finishing of tweeds sent to them by producers in the
Outer Hebridos and Seedhills had started doing some
finishing for Kenneth Mockenzies during the carly
19208, wewalls apparently canme to Scedhills rather
later, though there is evidence ol some Tinishing
having bsen done for Newalls by Huntly Woollen

Mills beginning as early as November 1920 and con-
tinuing for a ycar or two thereaftier, Thus some
preducers had begun to resort to mainland finishing
during the Levernhulmc period, although 1t was some
time later that the rusl outburst of mainland finish-
ing took place.

It was contended by the pursuers that all, or a
large preportion, of the tweed nroduced by the
methods above describsd reached the cventual pur-
chager under the name "Harris Tweed", Cartainly
there is a good deal of evidence to support this
proposition, though I am not convinced that the
practice of selling the machins-processed article,
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including the partly mainland-precessed article,
under the name "Harris Tweed" to the eventual pur-
then
chaser was anything like as common/as it became in the
period from 1925 to 193L. #hat is important, howsven,
is to discover what the public understood they were
being supplied with during this period, when they
asked to be supplied or werc supwnlied with cloth
called "Harris Twezd", Before I deal with this,
however, I find it necessary to makse certain genceral
comments which apply not only to this particular
period, but to other pericds as wall, In the vast
mass of evidence led on both sides in the present case
there 1s hardly any part of the field of production
thet is not covered in meticulous detail by & largoe
number and variety of witnesses. It is very casy to
point to svidence of this character and to assert
that it ruet have been wellknown that wools other
than Hsbridean or e ven Scottish wcols, and mill and
machine processes, including procegses carried cut on
the mainland snd even in BEngland, were inveolved in the
production of cloth and probably a lorge amount of
clothh which resched the final purchasers under the
naire "Harris Tweed". Yo doubt thuse facts were known
to some people in the Islends and elsewhere who were
engaged or had an interest in the production proccesses.
It is another thing to say, however, that these facts

were /



81,

known to peo:le outsicge the Producticn cirvele, far
less to the public at large. The original warket forp
Harris Twescd and what 8till remains ocne of the wrain
mark:ts, namely Londen, wos far from the Quter
Hebrides and, even in the 19208 and 19305, ocutside
visitors to the Outerp Hdebridss must have becn com—
baratively fow, One wonders how many of these
visitors were aware cven of the c¢xistence of ths
Stornoway and Tarbert Mills, much luss the activities
in which they were engaged, Fartly for the foregoing
foasons no doubt, and partly beecuse thers was a great
deal of deliberate concealment as well as of active
misdescription, on: finds that much of the evicencs

of those who were intercstod directly or indircetly

in the marketing of the cloth is singularly unhelpful
and somutimes singularly ill-inforrmed. This appliecs
not only tc many of thc trads witneeses, but also to
some of those who might bs called profuessional or
cXpert witnesses, A8 to what the public uncderstcod
during the varicus periods and s to tic knowledgs and
belief of the final purchaser on which the reputation
Of & commodity snd the goodwill ¢f thosc who produce
it must eventually depend, the field is agzite remsrk-
ably bars, But whers such ovidence doug emerge,
sometimes in a most illuminating way and from gquite
unexpseted sources, it Jdemonstratcs in my opinion
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that the reputation of Harris Tweed with the public, -
during the 19208 in particular, was bascd on the
cputation of an article very different from and con-
sidsrably mors rarc than the imitation, for it was no
less, which more often tnan not was being sup»lied to
article
mzet the demand for the genuing I shall dsal with
some of' this cvidenec when congidering the period
imrediately before tho great controversy, which had
developud in the late 19208 and ecrly 1930s, canme
out 1ato the owpen, as it did sbout 1932. In the
meantine I will merely stoto my conclusion that the
deceptions, to which the Scott Report had drawn
attention in 1913, still continued, probably on an
Cvon mors extensive scale. That Prof.ssor Scott did
réeognise thesse deceptions for what they were is, I
think, due partly to the fset that he studicd the
final merket Jjust 2s closely #s he did the methods of
production and intsrmediatc marketing., T have found
sr. Hoisley's ovidence instructive for the same rcason,
gincc he did not lose sight of ths attitude, belief
and understanding ¢f merbers of the purchasing
public and the information which they might be
cXpected to receive from those who directly sunplied
them. Reports such sg the Report of the Lewis
Association (Jo. 186 of Process) .and the Report
on the Croftecr Woollen =—=r—-c—mwea-
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Industry (Jo. 187 of Process), waich pernaps
naturally concentrated on the broduction side and on
information obtained largely from that quarter, are
in my opinion less helpful in solving the problens
which arise in the present case, Indeed these
reports express some conclusions wailceh are in my
opinion surprising in the 1icht of the comprehensive
evidence to which T have listened in the present case,
It is I think instructive when approaching some
of the problems which arise in a case like the
rresent to search for clues amongst the contemporary
actings and statements of interested parties. In the
early 1920s XKenneth “ackenzies and Newalls were on the
way to becoming, il they had not already becone, the
single
largest /producers of tweed in the Islands and 1% is
the pursuers' contention that it was these firms,
amongst others, who built up the reputation of Harris
Tweed by the use of mainland yarn. In my opinion
the evidence points in a somewhat different direction
and my conclusion is that the reputation of Harris
Tweed had heen made before elther Kenneth Mackenzies
or dewalls spun a single yarn and that in the 1920s
that reputation still survivecd. The uge cf
mainland yarn and of other mainland processes was, in
my opinion, like the use of millspun yarn, not

adopted /



8L,

adopted either with the object or the result orf
creating a reputation for the imitation proauct on 1ts
own merits, but with the object and result of meeting
With the imitation a demand created by the reputation
of the genuine article. One way, and perhaps the
best way, to acquire a reputation for a product is

to produce 1t under a particular name, market it
under that aame and ensure that it reaches the
eéventual purchaser under that nane, and in such a

way that the eventual purchaser may understand what
article he is beinz supplied with, Yet when one
looks at what the producers of the imitation article
sald and did in the early 1920s one finds statements
and actions which are curiously ambivalent. More-
over, so far as the evidence in the present case
snows, those producers who, during the Leverhulme
period and later, made use of mill and mainland
brocesses were singularly coy abecut disclosing these
matters to the public, Indeed I was told that the
vast research of the parties had unearthed only one
published document, between the date of the Scott
Report and the outbreak of the public controversy in
about 1932, which disclosed that millspgégg;s still
being used in the production of what are called in

one part of the document “Harris Tweeds" and in

others /



85.

others "Lewis and Harris Tweeds! and "Harris and
"Lewis Tweeds', The document, of which a copy may be
found in No. L4L5 of Process pPs 51 seq., is a report

in the Oversesas Daily Mail dated 29th November 1919
and hag the appearance of being based to some extent
on what would now be called a "hand~-out" by Kenneth
Mackenzie Ltd, who were then controlled by Lord
Leverhulme, Island millspun yarn is mentioned but
not mainland millspun yarin, though powerloomed
imitations are deprecated, Quite apart from the use
of the ambiguous terms "Lewis and Harris Tweeds? and
‘Harris and Lewis Tweeds" the article speaks with two
voices, since in the first paragraph under the heading
"World WideReputation" it refers to what must in my
opinion be what I have called the genuine handmade
article, The pre-war output figures alone are
sufficient to demonstrate this guite apart from the
reference to hand-spinners, It is interesting to
note that Kenneth Mackenzie Ltd., who are said to

have done sowme advertising during the 1920s, employed
in their advertisenments and in theip marketing the
term "Harris and Lewis Tweed" as well as "Harris
"Tweed", and that according to Col. Macarthur and Mr.
James Macdonald they were describing and selling their
millspun tweeds as "Lewls Tweed" and “"TLewis and Harris
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"Tweed®, I cannot understand the purpose of using
such terms as "Lewls Tweed' and "Tewis and Harris
"Iweed" or YHarris and Lewis Tweed", the latter of
whicii 1s described by one witness as Va conposite
"term”, unless it was either to distinguish the mill-
spun and mill processed article from the genuine
article, or alternatively +to create confusion and make
it more difficult to prove instances of mlsdesecription
or passing orf in the evént of the article reaching
the ultimate purchaser far away fromn the Cuter
Hebrides under the nam: "Harris Tweed',

Newalls alsc began advertising at least as early
as 1920 and as is shown by an examination of
advertisements in Jdo, 336 of Process, they used over
a period of years the formula "Real Harris, Lewls and
"Shetland Homespuns" and “Real Harris, Lewis, Shetland
"and Donegal Homespuns®, According to Mr. R. M.
McLeod (at p. 4077 of the evidence) Hewalls also
advertised tweeds under tlhie names "Lewls and Harris
"Homespun, Harris Tweeds, Shetlands and Donegals™,
Here again one fiands the terms "Harris ana Lewis? and
"Lewls and Harris" used, and there were in the
evidence instances of other producers having used
these phrases in conneciion with the marketing of
their tweeds. According to ur. Lawrence {(at p.28598
of the evidience) the late Mr, David Tolmie, who during
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someé periods imported mainland millspun yarn, sold
tweed made from such yarn as "Lewis Tweed" and on his
notepaper advertised “Lewis and Harris Tweed®,
Newalls' Shetland and Donegal “type" tweeds were made
in Lewis, and one wonders what was the method of
production of the cloth described as "Lewis Homespuns®
particularly as patterns seem to have been available
on application, If large converters and producers
such as Kemneth Mackenzies and Newalls at that time
engaged in procedures such as I have described, it is
not surprising that some smaller producers iollowed
suit and that imports of millspun yarn from the main-
land increased, finding their way no doubt into a
great deal of cloth which reached the ultimate
purchaser at any rate under the name "Harris Tweed®,
whatever ambisuous terms may have been used garlier in
the marketing sequence, some producers of the mill-
spun article adopted methods of marketing which were
less open to criticism, ror cxample the Lewls and
Harris Handwoven Tweed Conmpany Limited, which not only
carried out nachine-cardiag and commission spinaing,
but also proceeded to produce tweed made from mill-spm
yarn, markcted some at any rate of its own product

as '"Macloom Tweed", an idea apparently of Lord

Leverhulme's which may also have been put into ecffect
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at Kenneth Mackenzies, though this is not clear frop
the evidence, To confer a brand name upoen the mili-
Spun article was onen to far jess ceriticism than the
sort cf practices which had been adonted elsewhere,
and I have come to think that it is very uafortunate
from the point of view of commercial morality that
this example was aot followed more generally, Though
even such a course might be open to abuse, I am of
opinion that the method followed in marketing Macloom
Tweed was a great dezl more straightforward than
methods adopted by some others of thie producers in
Lewls at that time and since, The methoqd adopted
with Macloom Tweed, if I have understood it correctly,
Seems to have been similap to that adopted in more
recent times by Stephen Burns Limited, the seventh-
named defenders, for their Hebridean Tweed, which vas
a tweed hand-woven in the Quter Hebrides from yarn
not necessarily Spun in the Islands or from wholly
Scottish wools and not Accessarily finished in the
Islands, but which wWas marketed under its brand name
on its own merits and not as Harris Tweed, I should,
berhaps, note here in parenthesis that the averments
of the pursuers in Article 2 of the Condescendence
relating to the seventh-named defenders are hot in my
oplnion proved, In this conncetion I thought Yr,

B. M. Burns a witness of credit.
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While production of tweed boomed in the way and
by the methods described, the producers of the genuine
article, mainly in Harris itself, were passinzg through
a very difficult period, They could not compete in
price with the variety of imitations now on the
market, As 1is shown by the figures in No. 447 of
Process p. 115 comparatively small guantities of
tweed were being orb-stamped during this period,
and the H,T.A. was at this time weak and it scems
rather inactive, which was no doubt in large measure
due to lack of financial resources, In 1924 Lord
Leverhulme gave up his development schemes in Lewis
and about the same time the whole shareholding in
Kenneth Mackenzie Limited was bought back by the
Mackenzie family. After Lord Leverhulme's death in
1925 the Lewis and Harris Handwoven Tweed Company
Zimited was taken over by a Mr. Robertson, who had been
factor for Lord Leverhulme in Harris, and the name of
the Company was at some time thereafter chan—zed to the
Harris Handwoven Tweed Company Limited, I cannct
find that by the end of the Leverhulme period tweed
made from millspun yarn had obtained any reputation
on 1ts own merits, still less a reputation as genuine
fdarris Tweed, I am prepared to accept that large
guantities of tweed made from millspun yara did
probably reach the ultimate purchaser under the nanme
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"Harris Tweed", but it did so in oy opinion by stealth
and deception and without any disclosure to the
purcnasing public of the fact that it was not the same
article as the genuine handmade article wholly pro-
duced in the Outerp Hebrides, the demand For which
st11l in ny opinicon made tie sale of the imitation
Possibles, That this was aporeciated by the large
producers is I think plain from the fact that although
they must have been well aware, if it was the fact,
that large guantities of their wholly orp Partly mill-
sSpun product were reaching the public under the name
"Harris Tweed"™, yet they shrank Trom themselves
clearly aavertising or marxeting it under that nane,
This is a typieal pPassing off situation where the
original producer creates the opportunity for
eventual salec of the imitation under the nams of the
genuine article, but avoids committing himself too
deeply in that enterprise, Having regard to the

case of imitation in this particular case and the
weakness of those whovere still producing and
market;ng the genuine article ang temporarily of the
H.T Ao, 1t is not surprising that the imitation
article began to be rassed off as Harris Tweed in the
final market at a large and inecreasing rate with some
of the results thet had been foreseen in the Scott
Report, What I have sald with regard to the article
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produced from millspun yarn applies with redoubled
force to the article produced wholly or partliy from
mzinland millspun yarn wvhich scems, even as early as
this, often to have contained a proportion, and
sometimes a very large proportion, of non-Scottish
woOol, The wheole weight of the zvidence shows that
the intrcocduction of this imported material into tweed
hand-woven Iin the Outer Eebrides was aot disclosed
to or known by the purchasing public and as will be
seen, for example, from evidence relating to an even
later date than 1925, sometimes even thc producers
themselves were unaware of the admixture of non-
Scottish wools, It was not until almost the final
stages of the conflict that led up to the present
litigation that this particular matter was brought
out into the open, Yy conclusion accordingly is
that up to 1925 the selling of the millspun article
and particularly the mainland millspun article.
remained = deception open to all the criticisms that
were levelled at 1t ia the Scott Report, though no
doubt a deception on a larger scale. The evidence
also demonstrates, in my opinion, that during the
period 1918 to 1925 the large producers at any rate
were considerably more cautious than some Lewis
producers had been in the pericd 1900 to 1914, and
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their caution, particularly in advertising and
marketing the millspun article under a variety of
names other than Harris Tweed, makes it all the more
difficult to say that tke millspun article was
acquiring a legitimate reputation on its own merits

as Larris Tweed in any, and in particular in the final,
market.,

The next period between 1925 and 1934 was one of
crisis for the tweed industry in the Quter Hebrides
and 1t was also a period of which those who were
marketing much cloth which was sold in the final
market under the name ‘Harris Tweed" have small
reason to be proud, I except, of course, those who
were still producing and marketing the handmade
article which was entirely produced in the Cuter
Hebrides and also those. and there were some, who
made it clear to a greater or less degree that the
article being produced by them was something
different from genuine Harris Tweed or was an imita-
tion of that material, For part of the period after
1925 the post~war boom continued to bring in its
wake further evil consequences, which contributed in
due course to a recession in sales of hand-woven
tweed from the Islands cousing widespread alarm,
particularly among the more far-seeing members of the
ropulation of the Outer Hebrides, The economic
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dependence of a substantial part of the population
of Harris and Lewis, and particularly the latter, on
tweed production was obviously considerable, and the
people oi Harris and Lewils had for long regarded the
nome "Harris Tweed" as their birthright - a phrass
whiciy occurs mzyy times in the evidence and is not
without some significance, The people of Harris in

particular were already protesting that their birthe-

i\

rignt was being filched away and thore is no doubt
that atteapts were being made to do this in an
increasing degrec. Lord Leverhulme hizd at least
wished to sec as maay as possible of the processes
carried out in the Islands, so far at any rate as
was consistent with mass production, ith his
departure, however even worse abuses than those which
I have alrcady described developed. fillspun yarn
continued to be imported, and at least one additional
mainland spinner cntered the ficld, asarmely, Smiths of
Peterhead, Mr. Lawrence, wiio is a direetor of
Thomas Smith and Company (Peterhead) Limited and
algo chairman and managing director of Thomas Smith
and Company (Stornoway) Limited and who impressed me as
made
a witness on whose evidence reliance could be placed/
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the following significant observation (2t p. 2894 of
the evidence) about the yarn supplied to the Outer
hebrides at that ftime by Smiths of Peterhead s
"Q. What governed your choice of blend for Harris
"yarn? A. I think what would give us strength,
‘and an attempt, looking back on it perhaps not too
"honestly, to make the cloth or the yarn as like
“the original Harris yarn as possible M
One finds both in this and in the subsequent period
mainland yarn described by a number of the suppliers
as Harris "type" yarn. 7In such a context the word
"type'" tends to have a sinister connotation, and one
may compare the meaning which attachas teo the word
in other trades, e.g. the wine trade. Smiths of
Peterhead supplied mainland yarn amongst others to
Kenneth Macleod, Shawbost, the predecessor of the
fourth-named defender who developed a large tweed
business from a shop in Shawbost, to Malcolm Macleod,
Balallan, to whom reference has already been made,
and to James llacDonald, Stornoway, a name of which more
will be heard. Mr. James ¥acDonald was the agent
or representative in Stornoway of a wholesale provision
business run by Todfis of Leith, For a time
Mr. James MacDonald merchanted and later produced
some tweed on his own account as a sideline. In 1930

together/
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together with his employers he founded the business

of James MacDonald % Company, Limited, now the second-
named defenders, who fairly quickly became substantial
independent producers of tweed. For the next 30 odd
years Mr. James MacDonald moves through the story
rather like a chameleon, and it is no exaggerafion

to say that at one time or another he has been on
almost every possible side in the controversies of
that period, He must plainly have been a most astute
businessman and his evidence,which was given on
commission, is an objeet lesson to those not familiar
with a type of commercial approach which no doubt

is to be found amongst Hebrideans as well as
elsewhere. At the same time itis fair to say that
his evidence includes occasional blinding and wholly
delightful flashes of candour.

In 1927, for the first time, a mainland spinner
began production of tweed handwoven in the Outer
Hebrides in the capacity of a converter, in the sense
that millspun yarn produced by the spirmer at his mill
on the mainland was handwoven for the spinner in the
Islands and the tweed thereafter finished by or on
behalf of the spinner. The firm was A, & J.
Macnaughton of Pitlochry, whose business was taken over
by the second-named pursuer in 1957. So far as

appears/
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appears from the evidence the spinning and finishing
were carried out at the firm's premises at Pitlochry.
The nandweaving was done in a shed or depot just up
from the pier at Tarbert, Harris, where Macnaughtons

of Pitlochry had installed about four looms, namely

two wooden looms and two, or possibly mere, Hattersley
loomss As is shown by the Weaving Record (No. 290 of
Process) the production of greasy tweed at the depot
was on a small scale and it came to an end, significanfly
in my opinion, in 1934 when the looms were sold and the
depot closed. This brief incursion by Kacnaughtons

of Pitlochry into the actual production of tweed, which
was handwoven in the Outer Hebrides and which I am
prepared to accept reached the market under the nane
"Harris Tweed" has all the appearance of a subterfuge.
So far as I can see the only sensible object of the

modus operandi described must have been to obtain by

that methed the selling advantages attaching to the
use, legitimate or illegitimate, of the name "Harris
Tweed’, Otherwise one cannot imagine any mainland
spinner shipping his yarn all the way from Pitlochry

to Tarbert, taking it into 2 shed at the end of the
pier there, having it woven in the shed and then
immediately shipping it in the greasy state all the way
back/
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back to Pitlochry for finishing. This operation
included a number of the vices to which some producers
in Lewis, barticularly the Stornoway mills, were being
tempted, ana it contained the additional vice, in
particular, that the whole operation was being control-
‘led by a producer not in the Outer Hebrides but on the
mainland, with the result that by rfar the greater share
of the wvalue of brocessing together with all the profitis
went into mainland pockets., It is difficult to
imagine that the philanthropic buyer of Harris Tweed
would conceive that the price paid by him would be
disposed of in such a WEY e The yarn supplied by
Macnaughtons of Pitlochry for their own prroduction was
millspun from wool which the evidence shows was
probably not wiiolly Scottish. The handweaving was
done for them under semi~factory comiitions and not
eéveén a modicum of finishing was carried out in the
Islands. There 1s nc evidence that the ultimate
purchaser was given any information about the extent

to which the production brocesses had been carried

out elsewhere than in the Outer Hebrides or even that
wools other than Island wool, or for that matter
Scottish wool, had been used. It is not surprising
and, as I have said, it is probably no coincidence

that in 1934 Macnaughtons of Pitlochry closed their
depot/

e
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depot in Harris and brought to an end their Tarbert
operation of which, incidentally, nc specific
mention was made in their letter to the Registrar

of Trade Marks dated Lth October, 1933 (No. 445 of
Process, p. 120), Macnaughtons of Fitlochry there-
after continued for some years to supply mainland
millspun yarn to customers in the Outer Hebrides,

as they had probably done to some extent both before
and during the period 1927-1934, but as will be seen
there was a fairly lengthy interval of ycars before
they once more attempted to have their own yarn
handwoven in the Islands and to sell their product
under the name "Harris Tweed'',

In 1929 Mr. C. M. Orrock, whose Father had been
Lord Leverhulme's factor in Lewis, started a firm in
Stornoway to which he gave the name Maclennan &
Maclennali. This £firm had from an carly date a
rcgistered trade mark "CEEHO" and at different times
the firm produced at least two dAifferent types of cloth,
toth handwoven. One of these cloths contained large
percentages of camel hair and lambswool in the yarn
and 1s said to have been sold under the name "Camlan".
The other was a tweed made from millspun yarn which
was sold by kaclennan & Kaclennan sometimes under the

namc "Harris Tweed', usually with the prefix "CEEMO"

and/
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and sometimes apparently under the name "CLEEMO
HOMISPUNS"e A label supplied by Maclennan &
Maclennan up to about 1957 for use with such cloth
contained the word “"CEZMO" in large capitals and in
one corner the legend "Guaranteed Crofter Handwoven
Harris Tweed" (No. 298 of Process, Label No. 9)e

The rest of the picture appears to be a croft and
includes animals, presumably representing Island
sheep. Mr. Orrock seems to have concentrated on
producing a softer tweed suitable for ladies wear
and, perhaps partly for thic reason, his firm imported
in the early years and also later a good deal of
fnglish millspun yarn, particularly from Lumbs of
£lland, though Scottish mainland-spun yarn was used
in greater quantities, Laidlaws of Keith and
Hunters of Brora being in this case the main Scottish
supplicrs. Some supplies of Islang millspun yarn
were taken, but not a great desl. In the early years
all the finishing was carried out on the mainland,
the chief finishers then used belng HcHardies of
Paisley, A summary of the yarn purchased and pay-
ments for finishing made by Maclennan & Kaclennan
from 1929 onwards is contained in Ho. 248 of Process.
According to one witness there was a Joke made in the
Gaelic with regard to the tweed produced by Maclennan
& Maclennan, which may be rendered in semi-translation:

"This/
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"This is not Clo Hearach, but Clo Orrock",
In my opinion this very typleal Celtic pun bore
cut the maxim that the truth is often spoken in
jest.

In about 1930 or 193%1 Smiths of Peterhead, who
had, as I have said rreviously, been supplying yarn
to customers in the Outer Hebrides, moved into the
production on their own account of tweed handwoven
in the Quter Hebrides. They were the second main-
land spinner to attempt converting, but the technique
which they adopted differed from that of Macnaughtons
of Pitlochry. What they did was first to spin the
yarn, which incidentally contained a substantial
proportion of non-Scottish wool, at their mill st
Peterhecad, They shipped the yarn to SBtornoway and
went through the motions of selling the yarn to
merchants or weavers in the Outer Hebrides, They
next bought back the greasy tweed which had been
handwoven from that yarn, and shipped it in the
greasy stats to the mainland. They then finished the
tweed in their mill at Peterhead, and the product
was sold under the name “Harris Tweed', Mr. Lawronce
in his evidence (at p. 2900) deseribed the mnedus
operandi thus:

"We sold yarn and bought back raw eloth, and we
"thought, or we tried to deceive ocurselves into

"thinking/
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"thinking that we were doing something a little
"more correct than merely using the facilities
"that were on the Island to make our own cloth.
"Tle sold yarn and bought back raw cloth.!
The witness contrasted this method with that adopted
by Macnaughtons of Pitlochry and later added (at p.2901):
"#ell, that is why I thought I made clear we thought
"by doing that we might put a different facade on
"to the thing'.
The production by Smiths of Peterhead had probably by
1934 reached some 50,000 lineal yards of tweed per
year, and it is interesting to observe that, although
the people on the production side of the business were
prepared to adopt the methods described in order to
meet the recuirements of the bunch trade for "repeats",
those emnployces of the business who were responsible
for sales felt some qualms about what was being done
and, according to HMr. Lawrsnce, were veocal in expres-—
sing their misgivings. Cne reason at least for this
feeling of uncasiness is of some signifiecance.
Smiths of Peterhcad had an associated company,
Alexanders Kirkburn Kills Limited, which amongst
other functions carried out mark:ting. For a long

time Alexanders had purchased individual pieces of

tweed/
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tweed from the crofters and had distributed thenm
tiroughout the trade. This was thought by Smiths

of Peterhead and by Alexanders to be genuine Harris
Tweed and it was felt that the tweed produced by
Smiths of Peterhead themselves under the new scheme
was not the same thing as Alexanders had been selling
as Harris Tweed up to that time, My impression is
that by this time a good deal of confusion was
beginning to develop in many quarters as to what
article might legitimately be markcted as Harris
Tweed and that outsiders were becoming not only even
less scrupulous but also less cautious about taking
advantage of the selling power of the name. The
expression "Harris Tweed" may even have been on the
way to becoming a purely generic term, though the
misgivings expressed by those on the sales side of
Smiths of Peterhead tend in my opiniecn to show that
the ultimate purchaser was still looking for the
genuine handmade article wholly produced in the Outer
Hebrides and not a millspun and mill finished
imitation produced amongst others by a mainland
converter, At the very lowcst I am satisfied that
the purchasing public cxpected to receive an article,
all the processes in the manufacture of which, including
hand-wcaving, had been carried out in the Islands,

The/
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The last mainland firm to enter the production
of tweed handwoven in the Outer Hebrides before
1934 was A. & J. Macnab Limited of Slateford, who
had no spinning capacity and had previously purchased
tweed freom Island sources, In about 1932 or 1933
the Company started sending yarn, which was manufac-—
tured on their behalf by Patons & Baldwins at Alloa
and despatched by them to Stornoway, to be handwcoven

in the Islands
on commission{  The wool used for the yarn was probably
not wholly Scottish and much, if not all, of the
finishing was done on the mainland, someat A, & J,.
Macnab's own premises at Slateford and some at
Seedhllls in Paisley. Although the other mainland
firms who had entered the production of tweed at this
stage are not shown to have advertised their wWares,
an enlightening advertisement by A. & J. Kacnab
Limited emerged during the crossexamination of
Mr. Young. This advertisement consisted of a booklet
entitled "Homespuns of Scotland", part of which was
réprinted in the “"Outfitter' magazine for 26th August
1933, Coples of the relative pages from the
"Ooutfitter" appesr at pp. 53 and 54 of No. 336 of
Process, I am prepared to accept that A. & J. liacnab
Limited were probzbly in 1933 suprlying to thc trade
small quantitics of the genuine handmade article

wholly/
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wholly produced in the Outer Hebrides, but by far

the greater proportion of thelr supplies to the trade
at that time probably contained yarn millspun on the
mainland or in the Islands and was also probably
finished on the mainland. Yet the advertisement

is related entirely to the handmade article wholly
produced in the Outcr Hebrides. This in my opinion
is a typical example of the mann¢r in which, cven as
late as 1933, the demand for the genuine article was
being met by an imitation and in which the selling
power of the name "Harris Twecd'' was being abused. It
is significant also that A. & J. Macnab Limited, like
a good many others, used in the course of their
marketing the ambiguous deseription "Harris and

Lewis Twecds"™ not only as the sclling name of the
article, but also on their labels and in thelr
advertisements (sce e.g. No. 336 of Process pp. 43 and
L) . o doubt much of this tweed also may have
reached the ultimate purchaser under the name "Harris
Tweed!, thougih this is not clearly established.

While the foregoing developments were taking
place the Stornowsy mills were continuing to increase
their production of yarn and also of finished tweed.
Additions were made to spindle capacity and a

considerably/
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considerably increased proportion of the tweed hand-
woven on commission for the mills in the Outer Hebrides
began to be sent to the mainland for finiéhing. The
reason for this iacrease in mainland finishing, to
which the independent producers were also resorting to
& greater extent than before, was the increasing
demand by the bunch trade for “reveats’ and for a
uniform finish. & number of the large multiples

sucii as Montague Burton began to come to the Islands
for supplies of tweed during this neriod, Never-—
theless, even in Lewls, a substaatial quantity of
hand-finishing was still being carried out, When
tweeds were finished on the mainland during this
period I am not satisfied that any disclosure of

that fact was made to the immediate purchaser, still
less to the members of the public to whom the

ultimate sales were made, A letter from Secedhills

of Paisley to Newalls dated 8th Hovember 1932 (No, 299
of Process p. L5) suggests a policy of non=-
disclosure, if not of active concealment, and I was
not wholly satisfied by the explanation of this

letter which was proferred by Mr, Ross, In the early
1930's some of the finishers, including Seedhills

of Paisley, and also apparently some producers of
cloth, whien no doubt reached the ultimate purchaser
under the name "Harris Tweed", even went so far as to
spray the cloth with a scent which was referred to as

"The /
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"The Harris Tweed Aroma* or "Perfume', The object
of this spraying process was to give the cloth the
smell which was associated by the public with the
genuine hand-nade article. This smell 1in the case
of tiie genuine article was probably derived from the
use of vegetable dye in the process of hand dyeing
and the spraying on of the imitatioa scent, which was
a chemical compound, was sometimes called "erotal
"spraying?’ or Yimpregnating with Harrls Odour™, in
ny opi.iion the use cof such methods was 2 clear
recognition by those wino were producing the
imitation that the public were still expecting 1o
receive the genuine hand-made article when they
ordered Harris Tweed. ¥r, Ross gave the following
significant answer when he was belng asked in cross-
examination (at p. 2391) about crotal spraying:
1g, How was this something that was sprayed on the
“tweed to give i1t the same smell as the old hand
"spun, handwoven, hand finished look? A, It was
"an imitation as near as we could possibly get.
ye gprayed it on',
It is interesting to fiad in a letter from Newalls
to Seedhills of Paisley dated 14th October 1933 {(No.
299 of Process p. 180), in which instructions were
siven to despatch, apparently to a customer in the
United States of America, a number of pieces of tweed
after impregnating thew with Harris odour, a
reproduction of a trade mark of Hewalls bearing
beneath it the legend ‘Harris Tweed Homespun &
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"Handwoven By The Crofters in Harris & Lewis In Thelr
“"Own Cottages', This may go some distance towards
explaining the-advertisements by Newalls to which I
have already referred in which the words '"Real Harris,
"Lewis, Shetland and Donegal Homespuns" were used.
During this period the business of James Mac-
donald was belng considerably developed and 1t was
incorporated as a limited company in about 1930.
This business made use of millspun yarn said to have
come mainly from Macnauzhtons of Pitlochry, Holm Mills,
Inverness, Huntly Woollen Mills and Smiths of
Peterhead., To begin with James Macdonald had their
tweeds finished by hand ia the Islands, but later they
used mainland Tinishers - at that time I think
McHardies of Paisley. According to Mr, James
Macdonald his firm did not trouble whether or not the
wool was Scottish and he says that the product was all
sold as Harris Tweed. One of the assertions of this
witness is that "There was no question then as to
"what was Harris Tweed, what was genulne Harris Tweed
or what was not. Up to 1934 it was a question if you
"made the tweed that the buyer approved of, that was
1all that mattered", This assertion is not borne
out by the evidence, There was in fact a very real
guestion then as to what was Barris Tweed, and as 1o
what was genuine and what was not, Ho doubt other

producers /
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producers adopted the Same robust attitude as jr,
James Macdonald though I find it impossible to eredit
that they or the buyers werpe insensible to the selling
value of the name “Harris Tweed®, In the early 1930s
James Macdonald Limited decided to become converters.
They started installing spinning machinery and finish-
ing plant in 1933, and both these plants were ready
for operation by 1934, As will be seen these
developments were eXtremely well timed,

t the same time as the foregoing developments
were going on in Stornoway and on the mainland some
producers in the rural arcas of the Outer Hebrides
were beginning to follow sult though probably at a
more leisurely pace. Mr, C., J, Jacdonald, who
impressed me as a careful and knowledgeable wltness,
gave in his evidence an 11luminating picture of some
of the things which were hapgening in Balallan during
the late 19208 and early 193%0s, Balallan was in the
Farish of ILochs and was nrobably at that time, after
Stornoway, one of the most advanced districts in the
production of tweed in Lewis, ir, Macdcaald's
recollection is that the buying in of millspun yarn
in guantity from the mainland and Island mills by at
least one producer in that area was coniected with
thie appearance of a large multiple, namely liontague
Burton, as a purchaser of tweed in about 1929. Mr,

Macdcnald /
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Macdonald says that mainland finishing started for the
same reason and was used when ten or more pieces were
ordered,

The posi-war boonm appears to have reached its
maximum i the Islands about 1928 or 1929 and there
was a rather serious recession, particuisrly in price,
in the early 193Cs. By that time, as one would
eéXpect, imitation had once more spread beyond the
Cuter Hebrides and indeed beyond Scotliand, There is
evidence that powerloomed imitations were making
thelir appearance in variocus markets, and I am satis-
fied that such imitations were being produced in a
number of areas such as the Borders and England,
Yorkshire in particular being mentioned, and also
abroad in Japan and in the United States, By this
time there was a good deal of confusion in the Quter
Hebrides and in some trade circles as 1o what materigl
might or might not legitimately be sold as Harris
Tweed, and the less scrupulous took advantage of this
to such an exteant that, as I have indicated, if
matters had been allowed to continue unchecked the
expression "Harris Tweed" would have teen in danger
of becoming a purely generic terim, An eXanmple of one
of the things that was happening is illustrated by a
newspaper article published in 1922 or 1933 of which
& cOpy is contained in No., 335 of Process at p. 66,
From this article it appears that Selfridge & Co, Ltd,
the large store in London, had in good faith
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advertised as "Harris Tweed" a power woven cloth and,
when challenged, had discovered that 1,300 yards of
cloth had been sold to them as "Genulne Harris hand-
woven' with the word “Tweedt omitted, although they
had in fact ordered Harris Tweed, This is typical
of the sort of expedient which was in my opiﬁion
being adopted at that time in the first and inter-
mediate markets, nsmely to use an ambiguous or mis-
leading name or expression with the intention, and
often with the result, that cloth which had not
Originally been described or marketed in terms as
"Harrlis Tweed' resched tho ultimate purchaser under
that nane, By such methods the Pu. chiagser, without
knowing it, received an imitation ingstead of the
genuine article, It 1s interesting to note that
Selfridge & Co. Ltd. in theirp advertisement had saig
with regard to Harris “weed - "This famous cloth needs
"no introduction as it is so well known" - and that
they considered it necessary that the fabric shouid
conform to the 1909 definition, Selfridge & Co,
Ltd. are reported as saying: "The fabric which we
bousht as Harris Tweced was made upon the mainland,
"woven by machinery, and in other ways did not
""correspond to the definite description of the Board
Yof Trade. “hen the manufacturer was faced with these
"facts he very blandly replied that unless we sold

"these goods as Harris Tweed we would not sell any,.."
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It is possible to dredge up from the evidence in
the present case a great variety of names some of which
were undoubtedly used with the results described.

To give some examples, these names range from such
expressions as "Lewls Tweeds", "Stornoway Tweeds",
‘Lewis and Harris Tweeds", "Harris and Lewis Tweeds",
"Real Harris and Lewis Homespuns', "Ceemo Homespuns"
(which were not in fact home spun), "Aoco Harris
"Iweeds™, "Island Harris Tweeds", "Handwoven Tweeds
“from the Islands of Lewis and Harris", “Genuine
"Harris Hand-woven” {which was a power-lcoomed imita-
tion) and “Llanharris Tweed" (which no doubt had some
Welsh connection) to the more blatant “Harris Style
"Tweeds" or “Harris type Tweeds" and the fairly
honest Y"Real and Imitation Harris Tweeds" or
"Imitation Harris makes¥,

By 1934, as a result of the developments which I
have described, various types of' cloth had at one time
or anotiner reachcd and were reaching the ultimate
purchaser under the name '"Harris Tweed®, These
ineluded (1) tweed handspun, handwoven and hand
finished in the Quter Hebrides, both stamped and un-
stamped; (2) the tweed which came to be called 50/50
tweed and which was often in my opinion disposed of as
hendspun tweed although in fact, often unknown to the
purchaser only the weft was handspun; (3) ZIsland-
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commissioned millspun tweed which was hand finished in
the Islands: (4) Mainland-commissioned millspun tweed
which was hand Tinished in the Islands; (5) tweed
handwoven from both Island and mainland yarns and
hand finished in the Islands; (6) tweed handwoven
from both Island and maianland yarns and Cinished in a
mill on the mainland; and.(?) tweed powerloomed in
the Borders, in Yorkshire and elsewhere, It is
probable that a substantial portion, if not the
sreater part, of categories 1 to 3 were st11l being
made from Island wool, It would be surprising if
any of category 7 ever saw the Outer Hebrides, It

is small wonder that Mr. Colledge, a very experienced
wltness, when referring to this period made the
following observations: It was getting to be an
mawful ramp" and later "All sorts of rubbish canme up® e
He even gave onc example ol a cloth sold under the
name YHarris Tweed¥, vhich in fact contained 90%
cotton. Nevertheless despite these developments

T am satisfied that the public still retained the
impression of Earris Tweed as an article wholly
handmade and entirely produced in the Outer Hebrides,
an impression which, in my opinion, the producers and
the trade dia nothing to dispel and indeed did much to
preserve, 5o far as the evidence on this matter

goes it suggests, in my opinion, that the pilcture and
reputation of Harris Tweed in the public mind was

still that of what I have called the genuine hand made

article, /
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article and certainly of an article wholly made in the
Outer Hebrides, Dr. Fraser Darling in cross-
examination {at p. 1L462) agreed that up until about
1934 the average mexber of the public still thought
of genuine Harris Tweed as the old original hand made
product. Mr. G. D. ¥aclean, who was well aware of
what was going onn Iln the Islands at that time, gave
the following evidence 1n cross-examination at p.
1665:=
wg, Is it not the case that at least until 1934
fthe public image of genuine Harris Tweed was the
Yoriginal homespun handwoven article? A. That is
"the case®,
Mr, Moisley's impression, and I tnink it was a correct
impression, was that the public thought that Harris
Tweed was being solely produced in the Hebrides, Mr.
Shaw Grant, an impressive witness on whose evidence I
would be dispused to place a good deal of reliance
described the position when he first became editor
of the Stornoway Gagette in 1932 in the Tollowlng way
(at pp. 6333-6334 of the evidence) :-
"Q, When you first became Bditor of the Gazette iIn
11932 s far as you dould make out was there a fair
"proportion of tweed being produced by the crofters
"themselves? A. A very considerable proportion of
Ytweed was belng produced by the crofters them-—
"selves, as I understand it, and sold in individual
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"pieces either to the Mills or to small shopkeepers
Yor small merchants in town ana country. d. Ead
"you any idea as to the proportion of that type of
“trade to the mill nroduction? A. Wo precise idea
"at all, but my general impression at that time is
"that that was the bulk of the trade so far as it
it the public eye, @ Do you Xnow of anyone
"advertising or publishing the fact that tweed was
made from mill spun yarn? A, Ilo, Q. Do you know
Yof' anyone at that time who advertised that tweed
"was belng processed in any way on the mainiand?
"A. Yho advertised - you mean? Qe Or let it be
"known publicly? A. No, The trade at that time
"was entirely represented to the public, or largely
represented to the public, as a complete crofter
"product, and that was the prevailing impression
"and there was a very strong impression that that
"was the genuine background at that time, Q. When
"you say a product of the crofiers vhat exactly do
“you mean? A, I mean that the general impression
“in the public mind at that time was that the cloth
“was entirely made in the Islands by the crofters
"and that mills did not come into it at all, Mill
“was rather a dirty word",.

Mr, Shaw Grant also expressed the opinion in a

passage of his evidence, to which I will be referring

in anotner connection later, that at that time (i.e,
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in 1934) all Harris Tweed was being sold pretty well
on the reputation of the entire hand product. It was
submitted by the pursuers that such ignorance con the
part of the publlc could not be credited, bearing in
mind what a very small proportion of the cloth that
reacned the eventual purchaser as Harris Tweed had in
fact at that time been wholly hand-made in the Quter
Hebrides, but, as Mr, Shaw Grant pointed out, even a
large company engaged in retailing cloth, such as
Gordon Selfridge & Co. Ltd., considered that Harris
Tweed to be genuine must conform with the 1909
Definition. T have already referred to the sitate-
ment which that company made to the press in 1932 or
1933. Tt is also significant thet ¥r. Lawrence,in
a passage to which I have already referred, contrasts
the different outlook on the preduction and sales side
respectively even inside a single comparatively small
business such as Smiths of Peterhead. One of the
reasons for the attitude of the purchasing public to
which I have referred was given by Mr, Shaw Grant in
s passage from his cross-examination at pp. 640 8- 6409
as follows:-
%y, What I was wondering was standing those being
tthe facts how are you able to say that in the
“yublic mind at that time Harris Tweed was looked
"upon as & wholly hand produced cloth which was
twholly produced in the Islands? A. Vell, because
fthere has always been a sort of mystique about
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#apris Tweed, and there still is to a certain
“extent, poems have been written about it and have
"appeared in Punch, and that sort of thing, and the
Wahole of that backzround existed, and that was the
"main advertising factor until the Crb Trade Mark
tegme along and it was put in a different position.
wo, Zven since the Orb -rade wark the mystique has
"been preserved? A, That I think is a legitimate
fopiticism of the Harris Tweed Asscciation, and I
have made it myself, but at least they have
"nublicised the Definition and let it be known wnat
“their tweed is™,

The difficulties of dealing with a situation such
as I have besen describing must cbviously have been
very considerable. Prosecution under the Merchandise
Marks Act in Bngland could very well come to grief
vefore a Laglstrate. a danger whnich was emphasised by
the fsilure of the prosecution in 1911. In Scotland
ceriminal proceedings depended on action beling
initiated and the prosecution conducted by the Crown,
Anyone who held a watching brief during the lengthy

summary proceedings in Henderson & Turnbull v, Adair
(=]

1939 J.C. ©3, which was a relatively simple case
compared with the present, aud who has also listened
to the evidence in tine present case (and it so
happens that I hav%?%oth these experiences) would
have a very keen appreciation of the sheer practical

weight of the difficulties in preparation and
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presentation with which a prosecutor in a "Harris
"Tweed” prosecution would have been faced., AN
action for passing off even in the 1920s or 1930s
would probably have been an eQually tremendous enter-

prise, and it is to be borne in mind that J, Bollinger

v. Costa Brava Wine Co, (1960) 1 Ch. 262 had not yet

been Geclded,

Fortunately before the even worse abuses to which
I have referred had developed to any exteat a number
of people had begun to be active ounce more in the
interests of the Islanders. The lead was agaln taken
by persons whose motives were largely philaathropic,
Lady Seaforth was still a member of the Commlttee of
Management of the H.T,A., and in about 1927 or 1928
stens were taken tolntroduce new blood into that
organisation, As a result ur, Wigglesworth of John
¢, Hardy & Co. and Mr, B1llis of the Crofters Agency
became menbers of the Committee of Hanagement, and -
from that time onwards the H,T.A. began to exert an
inereasing influence on the various interests in the
Tsland which had in my opinion for some time been
dominated by purely selfish and often short sighted
motives, The first step taken by the L,T.A. after
the election of these new members was to write a
lstter threatening Kemmeth liacKenzles and Hewalls
with proceedings unless they ceased selling as
WHarris Tweed" tweed which was made Irom millspun
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yarn, Kenneth MacKenzies and Newalls consulted
Colonel MeArthur who had been for some years a
solicitor in Lochraddy and later in Stornoway, but
in 1926 had joined a firm in Invernecss, I may
mention incidentally that in 1929 Colonel cArthur
became a director of Kenneth MacKenzie Ltd as the
representative of a family trust. In 1952 he became
a member of the H,T.A. and was elected to its Conmittee
of Management. When Colonel McArthur was consulted
by the mills about the letters fromn the H,T.A. his
advice was that the mills should seek to have the
1909 definition altered to bring it %in line with the
"general practice then prevailing in the Island',
The mills appear to have decided that 1t was prudent
to negotiate, and Coloael McArthur had a number of
meetings on their behaif with the H,T.A, There
were very lengthy discussions on the subject of
altering the 1909 definition and eventusally the H.T.A.
themselves declded that it would be desirable to seek
an alteration, It is apparent that there were those
on both sides who concluded at an early stage that
the solution should be found in some sost of
compromise, There were, however, others vwhose
personal or sectional interests made them less willing
to reach agreement and it is no surprise to find that
those who represented or spoke ior the inhabitants
of Harris and the rural areas of Lewls wers probably
the least easily pcrsuaded to the eventual solution,
At the same time as discussions were proceeding
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between the H.T.A, and the Stornoway mills, and indeed,
probably as & result of these discussions, a public
controversy began to develop. This was conducted
mainly in the Cuter Lebrides at meetings in various
parts of Lewis and Harris, as well as in the local
press, but also attracted attention further afield.
The recession in the industry in the Islands in the
carly 1930s and anxlety caused by severe falls in

the prices paid for tie twecd handwoven there gave
added point to the controversy, One of those who
tock & close and active interest in the situation was
the then Member of Parliament for the “estern Isles,
Mr, T, B, "ilson Ramsay. Mr, Wllson Ramsay concerned
himself mainly with bringing the views of the various
and often conflicting interests to the notice of the
Board of Trade, which was the Government department
principally concerned. He also wrote letters to the
press which show that he, like some others, was well
aware of the dangers which would probably threate:
the Island industry in the future if drastic steps
were not taken (sce e.g. his letter to the Stornoway
Gazette dated 16th Harch 193L in uo. 445 of Process
pp. 60 to 61)., It appcars that Mr, “ilson Ramsay

at one time countemplated becoming a member of the
H.T.A. and of its Committee of {anagement as did Lord
Fincastle, who was the son of the then Zarl of
Dunmere and a direct descendent of the Lady Dunmore
who many years before had done much to encourage the
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Island industry. In the event neither of these
gentlemen became members of the K.T.4., but Lord
Fincastle on Lth November 1933 wrote a letter, which
was bublished in the Stornoway Gazette of Oth
December 1933 (No. 445 of Frocess pp. 58-59)., That
letter is rather too long for reproduction hers, but
I have come to think that it was prophetic, Another
gentleman who took a leading part in the controversy
was the Reverend Murde Macrae of Kinloch, a Free
Churcn Minister in Lewils, The Reverend Murdo Macrae
azreed that both the importation of yarn from outside
the Islands and also mainland finishing ought to be
stopped, Ho, L30 of Process. But as the champion

of the rural weavers he found himself in conflict
with the Stornoway mills, Onece a formula satisfac~
tory to the weavers had been Tound, as happened at a
very late stage of the controversy, the Reverend
hurdo Macrae supported the alteration in the
definition finally proposed and became, and remalned
for many years, a member of the E.T.A. and of its
Committee of Management, Mr, Jamcs Macdonald also
took a fairly leading part in the controversy and SOme
of the views which he expressed at that time, includ-
ing a2 suggestion for an amende 4 definition of
Earris Tweed for thce purposes of the Mark, are to be
found in a letter from him to the Stornoway Gazette
of 27th April 1934 (o, L45 of Process pp. 91 to 94).
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The amended definition suggested in that letter was
"'Harris Tweed' means a twecd frem pure virgin
"wool produced in Scotland, spun, hand-warped,
"handwoven and finished in the Islands of Lewis,
"Earris, Uist, Barra, and their several purtenances
"and all known as the OQutenp Hebrides',
In the final paragraph of this letter i'r. James Yac-
Donald made the followiag statement:
"I understand that the byelaws of the stamp which
"has been lodged with the FPatent Office embodies
Tthat all tweeds will be kandwoven by the crofters,
"In the event of the stamp being granted, crofters
"need not believe the report that tweeds will be
"woven on the premises of the local mills",
Mr. James lJacDonzald can certainly lay no claim to
having been consisteat over the years, except in
relation to his own immediate business interests, though
no doubt a good deal of water has flowed underneath th
bridges since 1934, 4t any rate he then publicly
supported the views that Earris Tweed snould be tweed
from pure Scottish virgin wool, that it should be handg-
warped, that it should se handwoven by the crofters and
not on mill premises and that the main processes or the
majority of them should be carried out in the Quter
Hebrides.
It appears that as early as Auzust 1932 the then
Secretary of the H.T.A. had had a meeting with an
oificial of the Patent Office Trade Marks Branch at
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which a proposed alteration of the certification
Trade Mark No, 31921L was discussed, It may be
noted that the original Regulations of 1909 had pro-

vided inter alia: "The Committee of Management of the

"Association may with the sanction of the Board of
"Trade from time to time alter these Regulations or
"make new Regulations wholly or in part in lieu there-
ofh, By 1933 quite a large measure of agreement
had been reached amongst the interested parties in

the Outer Hebrides as to what might be proposed to

be included in the amended Regulations, But i1t was
not until 1934 that general agreement was finally
obtained. The interests in Harris, who had origin-
ally been resolutely opposed to the admission of mill~
gspun yarn in any shape or form, eventually accepted
that the proposed amended definition might allow for
millspun yarn provided that the yarn was spun 1n the
Quter Hebrides, thus ensurl ng that the tweed remained
an lsland product. No doubt it was partly to satisty
this group that provision was made in +he amended
Regulations, for which application was eventually
made, for the addition in the case of tweeds made
entlrely from handspun yarn of the word "Handspun'.
The rural weavers and their main champion, the Reverend
Murdo Macrae, were also eventually persuaded to accept
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the formula ‘'Handwoven by the Islanders at theirp
“ovn homes in the Islands of Lewis, Harris, Uist,
"Barra and their several purtenances and all known
"as the Outer Hebrides." The words "at their own
"homes' were, in my cpinion, designed to ensure that
the handweaving at least remained s home or cottage
or (using the word in a wide and rather inaccurate
sense) "crofter" industry, and in particular to
prevent any concentration of weavers in mills or
factories, a development whieh, in my opinion, would
have been and would be entirely contrary to the
whole "image" or ethos of Harris Tweed. The
particular phrase "at their own homes" seems originally
to have occurred to Lr. Newall Senior, and was offered
and accepted as a form of words which met the demand
by the rural weavers that the tendency which, as I
have said, was beginning to appear on a small scale of
installing looms in the mills and sometimes even in
producers' premises, should not be allowed to
develop. The word "Islanders', it may be observed,
was used in preference to the word “eroftewrs', because
the latter word was thought to have a more limited
signification than was appropriate.

On 23rd June 1933 the new Secretary of the
E.T.A., who had very recently been appointed to that
office, wrote a preliminary letter to an offiecial of
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the Patent Office Trade Marks Branch with regard to
the proposed amendments to the Regulations and the
definition to be contained therein. The formal
application was contained in a letterp from the
Secretary of the H.T.A. to the Registrar dated
S0th June 1933 (No. 4L5 of Process pp. 107 and 109},
0ddly enough both these letters contained obvious,
though different, mistakes in the amended definition
proposed., Those mistakes were not satisfactorily
explained in the evidence, though perhaps they may have
been partly due to ths inexperience of the new
Secretary who at that time was not a full-time officiale.
Hevertheless, 1t does look as if the dyelng process
was not mentloned in the original application since
the word "dyed" does not appear in the letter from
the Registirar to Messrs. Campbell, Smith, Mathison
& Oliphant, dated 29th September 1933 (Wo. LL5 of
Process p., 117). It is also clear that at this
stage the phrase "by the Islanders at their own homesg!
had not yet emerged.

fhe Registrar thereafter circularised various
intercsted parties and by letter dated 2Cth August
1933 (No. 445 of Process p. 112) informed the H.T.A.
that this had been done. In this letter the
Registrar in the third last paragraph made the
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following statement:-
"I an to add that, since the Mark contains the
"words, and is registered for, "Harris Tweed", the
"Board will require to be satisfied that any
"definition, which is to be accepted is a defini-
"tion of a material rroperly called 'Harris Tweed',"
The Registrar also raised a question as to whether
tweed woven on Hattersley looms could properly be
described as handwoven. This latter question appears
to have been resolved without difficulty, and the
evidence led in the present case bears out that
weaving on such looms is properly described as
handweaving.
The application to the Board of Trade by the
H.T.A. produced two written protests or objections
to which reference was made in the evidence. The first
was on behalf of A. & J. Macnab Limited by a letter
from their solicitors dated 25th September 1933
(No. 445 of Process p. 115), and the second by
A. & J. Macnaughton in a letter dated Lth October 1933
(Nos 445 of Process p. 120). Smiths of Peterhead
were also in contact with the Board of Trade, though
the only correspondence extant is considerably later
in date, (Nos. 376 and 377 of Process). The protests
by A. & J. Macnab Limited and A. & J. Macnaughton
speak for themselves and it is not practicable to
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refer in detail to then and to the correspondence
which followed, Both firms drew attention to the
quite substantial guantities of mainland millspun
yarn then being sent by them to the Islands wilich,
they maintained, was indispensable to the industry.

It is interesting to note that A. & J. Macnab Limited
suggested "as a suitable new definition" the followinge
"'Harris Tweed! means a tweed made from pure virgin

"wool produced in Scotland and from yzrn spun on

"the Islands of Lewis, Harris, Uist, Barra and

"their several purtenances, and all krnown as the

"Outer Hebrides, or on the Nainland of Seotland,

"and hand~warped and hand-woven in the said Islands. M
The words Yor on the Mainland of Scotland"” are added
almost in parenthesis by the same sort of technique
as was later employed in the I.H.TuP, definition,

It may be observed that both A. & Je Macnab Limited
and A, & J, Macnaughton were forthright in these two
letters about the uss being mnade of mainland millspun
yarn which forms a contrast with the advertising of the
Tormer Company to which T have already referred. One
also notes that the definition Proposed by A. & J.
Macnab Limited would have required the use of pure
Scottish virgin wool. No express mention was made by
A. & J. Macnaughton of their operations at Tarbert op
of their use of non~Scottish wools.,
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The attitude of the H.T.A, to mainland spun yarn
was expressed in paragraph 3 of their letter to the
Registrar dated 7th Qctober 1933 {No. 445 of Process
Pe 121} as follows:-

"It is impossible to allow the tweeds made of yarn
"spun on the mainland of Scotland to be stamped, for
"the obvious reason of impossinility of control,
"Nothing could prevent an unserupulous trader
"importing yarn into Scotland and shipping it to
“the Islands as yarn spun in Secotland.”
This comment was, in my opinion,wholly sound and the
evidence in the present case shows how easy 1t was
to get English-spun or even Belgian-spun yarn into
the Islands, in small guantities at any rate, without
the fact becoming known to anyone outside a compara=
tively small circle at the production ¢nd, It may be
observed in passing that, so far as the evidence
discloses, no onc suggested in the early 1930s that
the proposed amended definition ought to cater for yarn
spun in England or indeed anywhers bhut Scotland, still
less for yarn spun wholly or partly from non-3cottish
wools, though it is apparently the fact thiat such
yarn was finding its way to the Islands from at least
one Inglish firm, namely, Iumbs of Zlland. The
evidence shows, in my opinion, that had a member of
the purchasing public been told at that time that cloth
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purchased by him under the name "Harris Tweeg!
contained such ingredients, he would not have been
satisfied that he had beer sold the genuine article,
Indeed, as I have already said, the probability is that
at that time, despite the considerable use which was
in fact being made of mainland millspun yarn and of
mainland finishing, the purchasing public still expected
to receive the wholly handmade article cntirely
preoduced in the Outer Hebrides, or at least an article
wholly produced in the Islands. It is in my opinion
significant that, after the bublication in 1919 of the
article in the "Overseas Daily Mail" (FHoe 445 of
Process p. 51), to which I have already referred, the
vast research of Counscl unearthed no other publie
reference to the use of even Island millspun yarn until
1932 (see No. 336 of Process De 48).

By early 1934 the Board of Trade seem to have
wished to delay a decision on the Proposed amcndment
of' the Regulations, partly because of the conflicting
views expressed by various interests and partly because
of the prospect of the Passing into law of the
Herchandise larks (Trade Descriptions) Bill of 1934
(No. 359 of Process) (sometimes referred to as '"the
"Runciman Bill"), an event which never happened,
Delay was strenuously resisted by the H.T.A., and they
reacted very strongly in a letter to the Registrar
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dated 31st January 1934 (Iio. LU45 of Process p. 131),

In this letter the Secrcisry of the H,T.A, duted

inter alia:-
"Iy Committee feel it was never intended that the
"makers on the mainland should be able to use the
"namne of Harris Tweed for their goods, or supply
"varns at low prices which, when woven into cloth,
"are sold as Harris Tweed, and they have little
"doubt that it is from this section of the trade the
"opposition you mention arises",

A series of meetings followed in Londen and also in

many parts of Lewls and Harris, and eventually on

Lth June 193L (Noe LU45 of Process p., 137) the H.T.A.

submitted to the Registrar what they described as

"The following new definition of the Harris Tweed

"Trade Mark', videlicct,
"Harris Tweed weans a Tweed made From pure virgin
"wool produced in Scotland, spun, dyed, and finished
"in the Outer Hebrides and handwoven by the Islanders
"at their own homes in the Islands of Lewis, Harris,
"Uist, Barra, and their several purtenances and all
"known as the Outer Hebrides.!

This definition, which in due coursc became the 1934

definition, had apparently cmerged from ameting of

the crofters and cottars of Lewis and Harris held at

Tarbert on 2nd May 1934, in which the Reverend Hurdo

Macrae took a leading part, and a meeting of the
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Committee of Management of the H.T.A. in London on
1st June 1934 at which a deputation of ministecrs from
rural areas in Lewis, including the Reverend Murdo
Macrae, were present. The H.T.A, also proposed that
"No. 8 of the Regulations™, which was in fact the
fourth paragraph from the end of the Regulations,
should be amended to read as follows:—
"Wherever the Harris Tweed Trade Nark is used
"there shall be added in legible characters to the
"Harris Tweed Trade Mark the words 'Made in Harpis'
"or 'Made in Lewis'! or 'Made in Uist'! or 'Hade in
"Barra' as the case may be, and for the purpose of
"distinetion there shall also be added the word
"Handspun' in the case of Tweeds nade entirely from
“handspun yarn."
It is plain from the ovidence that aftor some severe
discussion almost every type of Island cpinion from
the mills to the rural weavers supported, or very
quiddy camc¢ to support, the foregoing proposals, the
exceptions being some of those producers who had a
business intcrest in the importation of yarn fron
outside the Islands. Zven of these exceptions some
had a change of heart, and thcre is to be found amongst
the correspondence a letter to the Secretary of the
H.Tehs from Kenncth HMacleod of Shawbost dated
20th June 1934 (No. 445 of Process pe. 143) in which
ha/
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he stated:-
"on Wednesday the 13th inst. I supported the decision
'of the Lewis Harris Tweed Association te incliude the
"use of Imported Yarn in the Suggested New Definition
Mfor the amended Harris Tweed Trade Mark, but since
"then I have decided to support the definition
“adopted by the Harris Tweed Association at the recent
"m:eeting in London as I deem it necossary for the
Hwelfare of the Industry to confinc entirely each
"process of manufacturc to the Outer Hebrides.”
The main factors which had influenced the preducers
who wished to continue the import of mainland spun
yarn, who were in a majority of 7 te 4 in the Lewis
Harris Tweed Associstion at the mesting of that
Association on 13th Juns 1934, was in my opinion the
fear that they might not get fair treatment cither in
deslivery dates or price from the Stornoway mills and
in some¢ cases their determination to import cheap
yarn and undersell their larger competitors in the
market for tweed.
Finally, after further mestings in London and in
the Tslands the Board of Trade on 8th September 1934
sanctioned as from 19th November 1934 the amendments
of the Regulations applied for, with the exception that
in the replacement of tho fourth paragraph from the end
of the Regulations they substituted for the word "Made",
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wherever it appcared, the word "Woven'. Thus the
193} definition, which has already been quoted in this
Opinion, came into being. The relative documents may
be found in Wo. 445 of Process pp. 147 seg. and No. 182
of Process ''BY,

Whatever may have been the precise legal con-
socouences of the amendments made to the Rugulations
in 1934, the practical conseguences werc drastic and
immediate. The vast majority of the Islanders were
in my opinion convinced that the Government had defined
the material whicn alone could in future logitimately
be described and marketed as Harris Tweed. No doubt
this was a misconception of the true legal position,
but, in view of the circumstances and particularly
the many mectings and hotly contested private and
public arguments and negotiations which had led up
to the 1934 amendments, it is not in the least
surprising that such a view was very generally held
by the uninitiated, both in the Islands and elsewhere.
But what is even more striking is that persons and
firms who were much more sophisticated in the ways
of commerce than either the Islanders or ordinary
members of the public also made radical changes in
their procedures which it is impossible in my opinion
to disconnect causally from the coming into being of
the 1934 Definition. The evidence suggests to me
that some at least of the mainland interests, and in
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particular the only two exlisting mainland converters,
considered that it would be impossible or at least
dangerous to continue with their pre-193L procedures.
Regarding the matter as one of probability it is
impossible to avoid the inference that the departure

of A. & J. Hacnaughton from Tarbert and the cessation
in 1934 of their operations there were caused at least
in part by the amendments to the Regulations which were
impending. Smiths of Peterhead at about the same time
took drastic action, which may have been partly brought
about by the threat of the Runciman Blll and the
persuasion of Mr. Wilson Ramsay k.FP., but was neverthe-
less contributed to in my opinion by the proposed
change of the definition and by a distinct feeling,
particularly on the sales side of the business, that
Harris Tweed should be produced in the Islands and that
the article which they werc marketing as converters

by the methods alrcsdy described was an imitation. It
is perhaps worth noting that Mr. James Macdonald, who
was at one time prior teo 1934 a customecr of Smiths

of Peterhead, appears to have been critical of their
pre-1934 operations, and he went so far as to tell

Mr. Lawrence on onc occasion at that time that if he
had a claymore he would put it through him. Even the
Lewis Harris Tweed Association, which contained amongst
its members some Island producers who Lor their own
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business reasons supported the use of mainland spun
yarn but not latterly of mainland finishing, appear to
have considerced that the operations by mainland conver-
ters were illegitimate, upon the view no doubt that the
material preduced by such converters could not be
regarded as in any real sense an Island product. I
regard the evidence of Mr. Lawrence with regard to this
particular period and the action then taken by Smiths
of Peterhsad as very significant, and it is interesting
to note that Mr. Lawrencc gained the impression that
the official of the Board of Trade, with whom he had
discussicns prior to his firm's move in 1934, thought
that the article then being produced by Smiths of
Peterhecad as convertoers was an imitation. The steps
taken by Smiths of Peterhead consisted of the building
of new premises in Storncway in which they installed
carding and spinning machinery, partly transferred from
thelr Peterhead mill, and also dyeing and finishing
rlant. The building of the mill in Stornoway began

in Scptember or October 1934 and the plant there was

in operation by April or i#ay 1935, These steps
invelved very heavy capital outlay for a comparatively
small family business and I doubt whether the steps
would have been taken had the firm believed that they
could continue their pre-193L methods of production

and legitimately describe and market the matorial
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produced in that way as Harris Tweed. In due course

a new company was formed to operate the Stornoway
business, namely Thomas Smith & Co. (Stornoway) Ltd,

ct which, as I have sald, Mr. Lawrence is now Chairman
and Managing Director, It is not very clear from the
evidence what effect the events of 1934 had on the
opcrations of A, & J. Macnab Limited, The letter from
this Company's solicitors to the Registrar of Trade
Marks (No. 445 of Frocess p. 115) to which I have
already rcferred, appcars to have assumed that the
projected change in the definition might cut off
supplies of importzd yarn. I am prepared to accept
that A, & J. Macnab Limited after 1934 continued to deal
in tweed produced from mainland-spun yarn, if for no
other rcason because of the references made to the
company in thc document No. 224 of Process, which bears
te be a Report or Minute of the mecting of the Scottish
District Wool Rationing Committee on 26th April 1940.
If the flgures given in No. 232 of Process are any guide,
and 1f Mr. Young is right in his recollcetion that

A. & J. Macnab Limited obtained most of their supplies
of mainland yarn from Patons and Baldwins, the opera-
tions by A. & J. Macnab Limited during this period as
producers must have been on a very small scalc. The
probabllity moreover is that A, & J. Kacnab Limited
continued to market their product under the ambiguous
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descriptions to which I have already referred, and in
the 1ight of the evidence I do no think very much can
be made of the operations of this Company either before
or af'ter 1934, According to Mr. Young, much of whose
evidence was rather vague and in part admittedly hear-
say, A. & J. Macnéﬁfﬁgggng apparently opecrated to some
slight extent in the immediate post—war years faded out
of the picture entirely about 1951. A curlous feature
of the operations of A. & J, lacnab Limited is that,
although this company appear to have supported the view
that Harris Tweed ought to be made from pure virgin
wool produced in Scotland, they nevertheless probably
used some yarn which contained at least a proportion

of non-8Scottish wool. As will Le seen, they were not
the only firm who sinned in this respect, either
unwittingly or against the light.

On the Islands 1934 was a year of major re-
ocrganisation, some of it of a radical character, and
what was done was in my opinion the direct conseguence
of the steps which were being taken, with eventual
success,; to have the definition contained in the
Regulations altered. Mr. James Macdonald on this
occasion showed the skill in timing which has apparent-
1y never deserted him, and the new mill of James
kiacdonald Limited which was eguipped vertically for
dyeing, spinning and finishing, was in operation by
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the time the amendment came into effect. It may be
observed that Mr. James Macdonald, so far from sugges-
ting that the foregoing action by his Company was not
necessary, was disposed at the time to make a virtue
of the necessity, In the letter published in the
Stornoway Gazette on 27th April 1934, to which I have
already referred (No. 445 of ProcesspPP. 91 seg.) he
made inter alia the following statement:
"I am further accused of building up my business
"on imported yarn. I do not dispute the fact that
"the beginning of ny Harris tweed business was
"built up on imported yarn, but thet is no argument
"on the present question. I soon realised the detri-
"mental effect imported yarn had on my business and
"consequently made every possible effort to provide
"my own good quality."
Putting the matter at its lowest this does not suggest
any exuberant confidence in the propriety of using
mainland-spun yarn in the course of manufacture of
Harris Tweed.

It had at one time been contemplated that a dyeing,
spinning and finishing mill might be set up in the
Islands which would not itself produce or market tweed.
The main object of such a step would have been to
satisfy the demands of the smaller Island producers
who felt that they were, and would in future be, at a

disadvantage in having to rely for their dyeing, spine-
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ning and finishing on the Sternoway mills who were
thelr largest competitors in the selling market, The

prroject never came to anything however, and in the end

agreement could not be reached even on g less ambitious -

proposal that a separate campany should be set up which
would carry out dyeing and finishing for Xenneth
Mackenzies and Newalls as well ag any other customers
who should care to make use of the new company's
services, In the event, Newalls installed their own
finishing plant and later their own dyeing plant.
Kenneth Mackenzies decided to do their own dyeing and
finishing through an associated company set up for this
rurpose. This company was an off-shoot of Kemp Blair
& Co. of Galashiels and was given the name Kemp & Co.
(Stornoway) Ltqd. It was originally Jointly owned by

Kemp Blair & Co. and Kenneth Mackenzies, but is now

a wholly owned subsidiary of the latter company . The

original Chairman and Managing Director of Kemp & Co.
(Stornoway) Ltd. was Wr. Kemp Colledge of Galashiels,
who took a great interest in the bposition in the Outer
Hebrides, and in addition to his activities in connec-
tion with XKemp & Co. (Stornoway) Ltd., was also for a
considerable number of years Managing Director of the
Herris Handwoven Tweed Co. Ltd. of Tarbert which also
became a subsidiary of Kenneth Mackenzies, Probably
owing to the delays caused by the unsuccessful

negotiations/
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negotiations between Kemp Blair & Co., Kenneth

\:
P

Mackenzies and Newalls, the dyeing and finishing plant

of Kemp & Co. (Stornoway) Ltd. was not ready for

operation until a few months after the coming into

force of the 1934 amendments. This placed Kenneth
Mackenzies in a position of some difficulty which had

to be dealt with by their arranging with James Macdomald /-

o,
& Co. and Newalls to carry out dyeing and finishing e
respectively on their behalf. That Kenneth Mackenzies
were not the only producers whe found themselves in é

difficulties during what might be called the transi-
tional period is evidenced by & letter from the
Secretary of the Harris Tweed Assoclation to the
Comptroller, Industrial Property Department, Board of
Trade dated 9th October 1934 (No. 445 of Process

pe. 151). Requests were in consegquence made by some
producers to have the date for the coming intoe force

of the smended Regulations postponed, but this was

- A

opposed by other interests, including in particular

the weavers, and the Harris Tweed Assoclation

vy
. e

reprcsented successfully to the Board of Trade that
there should be no postponement. It is probable that
some tweed produced before the amendments came intoe
foree was disposed of over a period subseguent to
10th November 1934, and that a proportion at least

of this tweed was marketed under the name '"Harris

"Tweed/ §



"Tweed", but my impression from the evidence is that
the transitional period was short and this is borne
out by the stamping rigures in Noes 447 of Process

Dbe 115, While therefore the Practical consequences
of the 1934 amendments did not take Place over-night,
the transition was nevertheless affected in what,
considering the practieal difficulties, was a very
short period, This is also borne out by the figures
in Schedule 2 in Nos 510 or Process, which was Prepared
by the pursuers af'ter the proof. This deocument is
pPresumably not unduly Tavourable to the defenders and
must be read with some reservations, one of which is
that over the Jears a certain amount of cloth was
probably produced and marketed which qualified for the
Orb stamp, but which for one resson or another was not
in fact stamped.

I am satisfied that as a direct result of the
coming into force of the amended Regulations, there
oceurred a rapid and drastic reduction in the use of
mainland processes by producers in the Islands, Some
producers and some veavers in the Islands diqd however
continue to import mainland-spun yarn in guantities
which fluctuated over the years, but whidiwere always
small in comparison with the guantities of yarn dyed
and spun in the Outer Hebrides where therc have been
substantial inerecases in spindie capacity. Some

producers/
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producers in the Islands also continued to make use of
mainland finishing, but this again was on a small scale
in compariscon with the amount of finishing carried out
in the Islands, where additional finishing plants also
have been installed, I am prepared to accept that a
substantial proportion of the cloth so produced reached
the eventual purchaser under the name "Harris Tweed",
but once more one finds a dearth of evidence to suggest
that any disclosure was made to the eventual purchaser
of such cloth that the material had undergone important
processes elsewhere than in the Outer Hebrides, As
time went on the H,.T,A. carried out intensive adverti-
sing which I am satisfiead projected an image of Harris
Tweed as a product entirely made and piroduced in the
Quter Hebrides from pure Scottish virgin wool by the
processes described in the 1934 definition, and there-

fore, in my opinion, consolidated inter alis the idea

which I have held the purchasing public had all along
entertained with the wholly hand-made product in their
mind, namely that all the processes of manufacture of
Harris Tweed were carried out in the Islands. What was
effected by the amendment of the Regulations and by the
intensive advertising campaign by the H.T.4. wich slmost
immediately followed was to disclose to the public that
the raw material was pure virgin wool produced in Scot-
land and by clear inference at least that certain of the

processes /



processes, namely dyeing, spinning and finishing,
although carried out in the Outer Hebrides might

be carried out by machinery, From the very heginning
of their advertising in the mid 1930's the H,T.4A., con-
centrated particulariy on four matters, namely (1)

the fact that the cloth was entirely made and wholly
produced in the Islands, '"the home of Harris Tweed®,
(2) the actual terms of the 1934 Definition which
were repeated over and over again, including the
requirements of pure virgin Scottish wool and hand-
weaving by the Islanders at tieir own homes, (5) tne
Orb Mark itself, and last but by ao means least (4)
the name Y"Harris Tweed?, From 1535 until very
recently, the H,T.,A,, in the sphere of advertising
cloth marketed as Harris Tweed, had the field almost
to itself, and an extract from the Board of Trade
Journal dated 2lst March 1958 (No, 43L of Process)
which was referred to in evidence, glves some idea

of the impact of that advertising. Until I,H,T.P.
began their operations, one searches in vain for a
public assertion or even implication in the form of
advertisement that a c¢loth produced otherwise than from
the raw material by the methods and in the locality
required by the 1934 Definmtion could legitimately be
described by or marketed or sold under the name
"Harris Tweed®,

I/



1}-'-30

I was referred amongst maay other advertisements
%0 a series of advertisements in the "Outfitter” orf
6th June 1936. Maclennan & Maclennan
were one of the firms, Periaps the most imuartant at
that time, who followed & policy of importing mainland
yarn. Not only is there no disclosure of this in
their advertisement, but the words "Horris Tweed" are
notable by their absence, The product of Mselennan
& Kaclennan is advertised not as Harris Twsed but as
"Ceemo Homespuns', In that year all the Yern used
by Miclennan & kirclennan appears from No., 248 of
Process to have been imported from the mainland, the
main sugpliers to thot firm being then Laidlaws of
Keith and Aunters of Rrora. haclemnan & Maclennan's
Tipnishing was carried out in that yesr Dy kcHardies
of Paisley. In these circumstances I consider it
significant that the material so rroduced was described
in the adveriisement by 2 brand namz rather than by
the name "Harris Tweed", and I note that as late as
15th November 1933 when giving his evidence at the

proof’ in Crofter Handwoven Harris Tweed Ce. Ltd. v,

Veltch cit. supra the late ur. Orrocx in answer to

the Court gave the followlng evidence (¥o. 323 of
Process p, 27 C-Z):
"By the Ccurt Q. Let me understand vour position.
"You manufacture twesds which you sell under the
"Teade Mark names 'Cam~lan' and 'Ceemo'? A, Yes,

"Q. /
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"Q. Do you also manufaciure any other twveeds which
"are not sold under those names or are all your
"tweeds sold uncer these two Trade Lerk names?

"A. Yes; the 'Ceemc' tweads really can be sold

"as 'Ceemo' Home Spuns tc suit the Central Turopean
"market or, if need be, I sell them as 'Ceemo'
"Hand Woven Harris Tweed. Q. But do you sell any

"tweed other than under one or othcr of thése names?

1=

"4, Oh, no. 3. Your tweed is all scld under one
"or other of these two names? A, Yes,"
I am far Ifrom satisfied on the cvidencs thot Maclennan
% Muclennan during the vears immediately following
the coming into forcs of the 193L Definition carried
¢n in an open manner any substantial trade in an
articls esxpressly described by them as "Harris Tweed",
In an advertisement in tho same issue of tho
"OQutfitter", David Tolmie deseribed his product as
"Harris Twecd" but it is not clear whether tais WoS,
in foet, an articls produced from Isl:nd - or
Mainland - spun yarn, since there is cvidence thet
for a period after the coring into force of the new
Regulations, David Tclmic made use of Island-soun
VA, The late Mr. David Tolmie was a small pro-
ducer who had started operaticns in 1928 and had made
some use, prior tec 1934, of mainland-spun yarn, He
was for a4 time the Chalrman of the Lewis Harrlis Tweed

Association /
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Association, and the fourteenth-named defenders
eventually took over nis business.

The coming into foree of the 1934 Definition
brought to an <nd some of the other serious .buses
wiiich had begun to develop during the period of rapid
sXpansion, particularly from 1925 onwapds. The
Sternoway mills immediately got rid of the looms
Which had been installed in their premises, though a
few locns for pattern weaving were retained. Con-
centrations of looms in vroducers’ premiscs in other
varts of the Islands were slso Tairly quickly dig-
persed, sometimes under pressure from the leeal
inspectors and stampers of the H.T. A4, Any tendency

to depart from the cottzage or home or "“eroft" flavour

-
)

of the

wand-weaving process was thus in my opinion
nivped in the bud, and with the exception of certain
operations carricd out in recent ysars in South Uist
by the first and fourth-named pursuers, which I
shall consider In due course, the tendency has never
re-emerged . It may be noted in this connection
that the zapect of homs weaving was emphasised not
only in the negotiations which led up to the amendment
of the Regulations in 1934 but also, as has been
pointed out, in the 1934 Definition itself and by
gquotation of and refcrence to that Definition in the
H.T.A. advertising campaign. Ancther sbuse which

the /
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the coming into foree of the 1934 Definition brought
to an end was the povcriooming on any substantial
scale of imitation Harris Tweed in the Rorders and
in Yorkshirz and clsewhere, though no doubt there may
have been surreptitious attempts to pass off material
of this charccter as Horris Tweed from time to time
rather’
since 193L. T was/struck with the following passage
at pn. £721-6722 from the evidence of iy, Kemp
Colledge on this particular mstter, which really
speaks for itseirf:
"Q. You told us that your Company or the Companies
"with whichi you were associated and other companies
"were producing a Harris Tweed, producing a cloth
"in the Borders and selling it as Harris Twesd$
"A. Yes, thot was common. Q. And in Yorkshire
"too? A. Yes. R+ Why did you stop? A. The
"Mark, the psople would not have it. Of course,
"after all is szid and done, we all know in the
"world there are people who will represent a
"thing as being what it is net, znd therefore when
"the public gat a guarantec they go for the
"euarantee, €. 8o that in 1934 the Bordsr
"Producers stopped producing o cloth and selling
"it os Harris Twesd? A, Yes, I do not think any-
"body ever made any attempt after that. €. And
"did the same take place in Yorkshire® A. I

"presume /
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"presume 50, I do not think there is any doubt

"ebout that, The boost that Harris Tweed got

"from that, of course, is obviocus from the figures,

"you see what cfroct it hzg.m

From whatsverp point of viow one 2pProaches the

evidence relating to the irmmediate effects of the
amendments made to tha Rzgulations in 1934, it isg
apparent that from a practical point of viow the con-
fusion ana indefiniteness of the immediately Preceding
period wasg forcibly removaa, luen that had been in-
definite ang vague became sharply defincd, ang many
Practices which hog Wavered on or bevond the border-
line of fraud were given up, I do not think Nr. Shaw
Grant was for off the mark when he said in evidence
that it was genorally accepted that tile Board of
Trade's action defined Harrisg Tweed, In a passage
from his cross-examin-ction Mr. Shaw Grant made o
comment about the change wrought by the amendment to
the Regulations in 1934 which is, in my opinion, both
accurate and perceptive, It was put to him (at
P. 6407) that o considersble quantity of mainlang
Yarn was then being used in the production of the
tweed which was being sold as Eurris Tweed, and he
geve the following answer:

TA. Undoubtedly, but I think it is only right

"to add at that time all Harris Tweed was being sold

"pretty well on tha reputation of the entips

"hand /
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"hand product, and almost everyone in the trade was a
"little bit uneasy about the situation which had de-
"veloped, and those of us who were concerned with the
“welfare of the Island but not directly involved in
"the trade were very relieved when the 1934 Definition
"brought the situation into the light of day, and
"made the whole thing legitimate as you might say",
One of the most important features of what

happened in 1934 consisted in the public disclosure

that a tweed could be stamped with the Harris Tweed

Trade ¥ark, althoush only one of tae processes, namely

weaving, had been carried out by nhand. It scems not

wmreasonable to say that in these circumstances the

use of pure virgin wool produced on the wainland of

Scotland as well as in the Islands and of machine pro-

cesses for dyeing, spinning and finishing was made

"legitimate™, particularly when the amendmcnts made

to the Regulations werc followed up by intensive

advertising of Harris Tweed by the H.T,A. coupled

with the emphasis on the 1934 Definition to which

I have already referred. But the disclosure

with regard to the processes went hand in hand

with three requirements which were repeatedly

referred to and which, in my opinion, are shown

tc have been accepted by the public as essential

requirements in the case of material legitimately

described and marketed as and under the nane

"Harris Tweed”, neamely (1) that it should be

tweed /
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tweed mede from pure virgin wool produced in Scotland,
(2) that thc hand-weaving should bs carried out o
the homus of the Islanders and (3) that what are
understocd by the public to be the main end important
processes of manufacture, namely dyeing, spinning,
hand-wecaving and finishing should be carricd out in
tie Outer Hebrides. All these requirements have,
in my opinion, affuctud the mindg of the purchasing
public over the years and I am satisficd that they
continuc to do so. All arc in grezter or loess
degree inherited from the original hand-mede product.
The evidence satisfies ms that both before and after
1934 membars of the purchasing public when they asked
for Harris Twesed ecxpoctad to be supplied with a tweed
pPractical
@holly produced in the Outer Hebrides, and as a /
matter the reouiremcents of tha 1934 Definition with
regard %o the main processes of manufocturse in effoct
ensure this. Before 19534 the purchaosing public, no
doubt, were often supplicd unawares with an article
wilch was not so produced. This happencd nmuch less
oftun after 1934 when the public had whot r, Kemp
Colledge called a "guarantec", and the alert pur-
chaser could iansist on sceing the Orb Starp which
certificd the origin and mode of manufacturs of the
cloth. Since 1934, =znd indeed since 1909, the

presencee of the Orb Stamp has in my opinion been the

only /
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only reLgonably csrtain method by whieh a member of
the purchasing public could Gssure himself or herself
that the article being supplied wasg genuine Harvis
Tweed., It may, in my opinion, be said with truth
that those persong in thé Islands who had made the
name of hHorris Tweed tarough the marketing of the
original hand-made apa wholly Island nroduced article
and those other vpersons Wwho Were respongible through
the H,T.A, for obtaining the original registration

of thz Orb Mark conferred, by their cgreement to the
1934 amendrents, o benefit not only upon thosc who wore
in effcet their r3speetive successors but also upon
the public, From that time onwapdg the produccrs

of tho wvast ma jority of the eloth S0ld =28 Harrig
Tweed were able to bc, or to make themselves, or in
some casges to he made,honast; and the purchasing
rublic for thdr part werc cnabled o satisfy them-
sclves as to the origin and mode of manufacture of
the material,

I have so far becon considering the nractical
rosults of the amendments to the Regul=tions in 1934,
ana the conséqueness which the amendments were thought
by the intercstaod parties and by the public to have
brought =abcut, As I have gaid, therc was some mig-
concention as to the proeisce legal effuct of what
had occurred, but I doubt whether the misconception

was /
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was as fundamental as counsel for the pursucrs con-

@
H

tendad. Seetion 52 of the Trade lMarks Act 1905, as
amendced by the Second Schodule of the Trade Larks

Act 1919, provided intesr alia sos follows:w

"¥here any associction or parson undertskos to
"ecertify the origin, material, mode of manufacture,
"quality, accuracy or other characteristic of any
"goods by mark uscd upon or in conncction with such
"gocds, the Board of Trode, i and so long as they
"arc satisficd that such association or pargon is
"competent to certify cs aroresuid, way, if thoey
"shall judge it to be to the public advantage,
"acrmit such association or person to register
"such mark as a trade murk in raspect of such goods,
"whethor or not such association op Derson bhe a
"trading association or trader or nesgessed of good
"will in connection with such certifying."

The ssetion is quoted as it stood in 1934; it hos

-

gince boen repcalsd and re-c¢nacted in an amended form.
Hoving regard to the forsgoing provisions the Board
of Trade must, in my opinion, hav: considercd in 193,
that the H.T.A. were corpotent to certify the origin
and mede of manufacture of the goods, nanely "Harris
"Tweced" as defincd in the Regulations, and I can
hardly imegine that the Board of Trade would at that
time have approved the amendments to the Rigulations

unlcss /
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unless they had judged it to bc to the publiec advan-
tage to de so, Indecd, 1t is in my opinion clear
from the evidence that the situation which had devel-
oned by 1934 called clamantly for such action by the
Board of Trode. torgover, althoug. the 1934
Definition was a definition approved by the Roard of
Trade for the zurposss of the Regulations, and was
thercfore o definition but not nicessarily in law the
only definition of "Harris Twecd', it would in my
opinion be very surprising, haviny rogard to all that
hod hapzened and to the Board's own actions, if the
beara of Trads congitered that an orticle not answer-

: L}

ng to the cmonded Definitioa couli at thot tim

[l
a

legitimatoly be described and sold os Earris Tweed,
Ths Orb Mari, be it neted, continusd to be called

"The Harris Twecd Trade dark" and the object wos not
only that the H.T.A. should deteriine that the goois
vers entitled to be stomped with the mark but also
that they should certify, for the buncfit amongst
others of the pvrchasing public, the corigin and mode
of manufacture of thc goods. Thise were the two
central matitors cround which the controversy had at
that time been raging. In these clrecumstances I find
it very difficult to credit+t thet the Zoard of Trade in
1934 anrroved cf zmendments to the Regulations which

to thelr knoviledze would hrovse prevented eloth which

was /



wos being legitimately described and sold as Harris
weed frem qualifying for stamping with the only
cXisting standardization or certification mark for
such zoods.

Once ths situation had settled down to some
extent, 1t became anparent that o certain amount of
mainland-spun yarn was still being imported by certain
of ths smaller Island produccrs, and that use as
st1ll alsc being mede on a limited sealc of mainland
finishing. The figures brought tozether in No. 510
of Proccss give scme idea cof the position with rogard
to meinland~spun yarn, though thssc figures must be
taken subject to the comirents which I have already
made., Onc of the Island produc:rs who made use of
mainland-spun yarn, and 2lso to some extcnt of
Yorkghire-soun yarn, were [nclennan £ iaclennan to
wizose oporoations I have alpeady rade some refsrence,
Another was the Croficr Hand Woven Harris Twoeed Co,
Ltd. run by Mr. Murdo McLcan, who was throughout a
supporter of the use of mainland-spun yarn. This
Company appcars to havs produced subscouent to 1934
soms cloth which it sold at any rotc at times as
darris Tweesd, though it also produced cloth which was
marketed as "Creflan" which scems to hove been made
from Chevicet yarn, though the none is szid to hove
been derived from "crofter! and "flanncl', Thers

were /
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Wirsc also o numbor of Othsr small froducarg in
Stornovay and its snvirons wnd ¢lsewhere in the
Islonds who ussd mzinland-spun Yorn in varying
auantitics, Some apaear to heve used both mainlend-
and Island-spun yarn at various times, and it nppears
that in 1925 op 1937 o number of gmall producers,
bossibly incluﬂing Kr. Dovig Tolmic, who hag since
192L boen using Island- Spun yarn went over to main-
land-spun JFarn, becausc thero Wis 2 substantial price
difforential ot thet time, According to b, Lawrence
the mills hegd over-bought wool at high prices in
order to fulfil +ha rsgulremonts of themselves and
their Islang cugtomers, and they wore caught with
CXcessive stocks pt o time when there was & sub-
stantial fall in wool priccs. Somz thing of thig
sort did T think happen, since thorpo wag 2 gudden
increasc in the auount of mainland-spun yarn imported
at thit time which is not fully accountzd for by the
operaticns of the original Scottiash Crofter Weavers
Itd. which T shall be eensidering in a moment, or
the eloth whieh #as being produced in this way by
small Island producers, a proporiion did in my opinion
réach both the intzrmediate ona svantual purchaser
under the name "Earpis Tweed", but 1t 1s not in ny
orinicn proveg that the use mage of mainlang pro-
CCs/BCe was 2vour discloscd, in Pirticular to the

cventual /
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cventucl purchaser, by advertisemoent or othorwisc,
teanwnile the production of Orb-stamocd Harris
Twescd wis incrscsing substontinlly each year, as the
stowning figurcs in Nc. LL7 of Proccss o, 115
demonstratc. It should be noted, incidentally,
that in thot cocument the yordage figzure for 1937
should be 2,672,775, so ta~t there was a foirly
steady Inercose in yordage throughout the period from
1935 to 13940, It ig 1o oxaggeration to say, as in
fact tnc late Mr. David Tolmic stated at p. 202 of
#Ce 323 of Process, that during thoat period by for
the most of the twood monufactured in the Islcnd of
Lewis was manufacturcd from Island-soun yern, and the
same applics to tne Outcr Hebrides os a whols. It
ray be added that wherzas it is highly proboble that
all the Orb-stamped tweed was described, marketed and
sold at cach stage of the marketing scoucnce under the
name "Harris Tweed" as well as being stamped inter
alia with that nems cvery few yards, it is by no
means clear what proportion of the non Orb-stamped
cloth was so described, markcted and sold. NMorcover
a substontial proportion of the moinland~spun yorn
used from 1937 onwards wus being imported into the
Islands by the originul Sccttish Croftor veavers Ltd.
The original Scottish Orofteqﬁ Waavors Litd.
which commenced operctions in 1937 was incornoratead

on /



on 31st March of that yoar. I rcfer te this Company

a8 the original Scottish Crofter Yoavers Ltd. in order

te

ja

istinguish it Crom the third-nomod pursuer, which
wae lacorporated on 30th Decenber 1955 under tho

same name artey the original Scottish Crofter Jesvers Litd.
had gon: Into voluntory liquidetion, The history

and courations of the original Scottisi Croftop

H
[
O
£y
| =
i
o
i
&)
[
<l
[ 5
&
o]
b}
[
]
O
tHh
;;
.

Weavers Ltd., arc descrd
Ce G+ Brown and are referrcd to in the evidence of
scveral other witnessus, including Kr. John MNockenzic
Wiio &g I nave said actoed as supcrvisor for ths company
in Lewis, Yordage figurcs relating to the company's
cpcrations arc contained in He. 251 and the following
nurrbers of Proccss. The moving spirit in the
Cowpany was Mr, J, . Simsson, wno had considerable
practical knowledge and experience, and the Company's
headguerters were situated in an old warehouse in
aberdecn, In 1937 Lir. Simpson w2s intending +o
leave his employment with another business and no
doubt hc hoad obscrvid the position which Harpis
Tweed was taxing in the markst. ™The criginal
Scottish Crofter Weavsrs did no manufacturing them-
sclvis., Apart from sorting cut, solling and des-
patehing the finished product, which was done in and
from thelr Aberdeon warshousse, they hod 2ll the
proccsses of manufactury carrisd out olsewnore, To
bagin with the Company carricd out what was called

"some /
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"somc Homespun business, which apparently consisted
of production of a powerloomed cloth. Thereafter
they did "a certain amount of Shetland business and
"a 1ittlc bit of Doncgnl busincss'", and they scem
also to have sold a light-weight tweed whieh was pro-
duced by o company in St. Andrews and wss called "St.
"Andrevws Sportswear®, Trey also began to produce a
tweed which was handwoven in Lewis ond wihich bocame,
sventuaily, the largest port of their total busincss.
For the twced which was handwoven in Lowis the
compony at first purchascd wool and had it spun into
yarn on their behalf, but very soon the practice was
adopted of purchasing yarn dircct, the main suppliocrs
uscd being Leidlaws of Keith, Funters of Brora,
Siniths of Poterheand, Wright of Hawick and Lumbs of
Sliand. Over the years, Lumbs of Blland were the
company's largost supplicrs of yarn, and the company
in their turn were for o consideroble period Lumbs'
largest customers for Horris "tyne'" wvarn. The hand-
weaving was arranged by supcervisors who acted for the

company in Lewls znd wiho carricvd out at lexst some of

ths warping. The company hed ne cazital assets in
the Cuter Hobyides. The firms used for finishing

were at varicue times Scecdhill of Paisley, Fultons
of Poisley oand Dohscn of Galashiels. In aédition to
tie tweed so produced the company, for most at any
rate of its lifle, produced a range cf tweed which

gualified /
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Qualifizd for and was stamped with the Ordb merk, but
the quantitics of Orb tweued proauced wers considerably
smaller than tnose of tacir other tweed handwoven in
Lewis, 4 brand name "Croftweb" was at First used for
the latter tweed, but cventually tho Company registor-
cd the name "Hebratex! which wos thereaftcr olways uscd
aand is now uscd by the third-named pursuacrs, Some-
times the product was scld =s Tebrotox darris Tweed,
particularly in somc markets 2broad, Por example a
sale of the article in South LErica under the neme
terris Tweed came undern cnallonge et one time from a
dircector of Wewalls, dut the cvidencs snows thet the
cloth was alse referrcd to on occasion slmply as
"Hebratex" or "Hebratox Harris Handwoven! or "Light
"Hebratex Earris Handwoven!, This is rewiniscent of
rractices to Which I have alruady reforred in other

i

conncetions. The Hobratox Tweod was, according to Mr,

2rrls Tweasd under a label description

Brown, sold os

that it was purc Scottish wool handwovel in the Island
of Lewis, Somw advertising was done by the company
but this was not on a large scalc and ths torms of the
edvertisements do not sppear. Jdeccording to lir.

Brown brochurcs woere sent out calling the cloth Forris
Tuecd onda saying 1% was woven ot the Islanders' homes

in the Island of Lewis, and ir. Brown alseo says that
the tweed wes stamped of intorvals with tho words
"Hebratex Fabric® "Harris Tweod" and "Handwoven in the
"Island of Lewis",

During /
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During its lifetime the original Scottish Crofter
vieavers Litd. from time to time came under considerable
pressure from the H.T.A. and this pressure increased
as the years went on. Moreover, it is apparent from
the evidence of Mr. Brown that the Company from the very
beginning met resistance in the market which was based
upen doubts as to the genuineness of 1ts Hebratex
Pabric even though it compared well in quality with
Orb Tweed and was cheaper. It is significant that
this resistance did not become less with the years,
but according to Mr, Brown, steadily increased. At
one stage during the war the pressure became such that
the Company seriously considered operating spinning
plant of its own on the Island. It appears also that
the Crown considered a prosecution in Scotland but no é
proceedings were taken, partly it seems because of .
iack of evidence and partly because the authorities
were apprehensive as to the effect whiech such pro-
ceedings might have on the market for Harris Tweed.
Indeed it seems to have been feared that the result of
proceedings might be that the name "Harrlis Tweed"
might become purely generic, though in my opinlon
this particular danger had, at any rate for the time
being, passed. The circumstances which gave rise to
a prosecution of the original Scottf%%?%g%%ers Co, Ltd.
being considered, appear from correspondence during

1944 /
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194l (No. Lu5 of Process PDs 152 seq.) in the course
of which an official of the Board of Trade reported
+to the H.T.A. that a piece of tweed stamped by the
Company as "Hand Woven Harris Tweed Woven in Tewis"
had been power-loomed at Smiths of Peterhead from
Yorkshire yarn. This led to correspondence between
the solicitors of the H.T.A. and the original

Scottish Crofter Weavers Ltd,, but in the event

the necessary evidence does not seem %o have been forth-

coming from the Board of Trade (See No, LU5 of Process

p. 16L4), It d4id, however, emerge from the evidence
of Mp. Brown that some years earlier the late Mr.

Simpson had knowingly despatched to a customer abroad

Irf.

[ PO

as Harris Tweed or at any rate as Hebratex Harris Tweed ,

cloth which he had had power loomed because of his
inability to meet an order with handwoven materlal.
This demonstrates how easy it wonuld be for producers
to dispose of gross imitations 1f it once came to be
recognised that Harris Tweed could be substantially,
that is as regards all the main processes except
weaving, s mainland product. The late Mr, Simpson
was obviously much respected by those who knew him,
and he himself brought his action in this instance
to the notice of his Beard who, according to Mr.
Brown, disapproved of what had been done. ALl
traders are by No means 8O serupulous and some of the

evidence /
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evidence in the present case shows that even the
word "mainland" may become blurred to such an
extent that it might well be employed by interested
parties to include England as well as Scotland,
though I do not think it would occeur to anyone to
refer tc England as the “Ymainland" in relation to
the Outer Hebrides except for some oblique purpose.
It 1s clear from the evidence that Mr. Simpson
held the view that the Hebratex fabric produced by
the original Scottish Crofter Veavers Ltd, was
genuline Harris Tweed upon the ground that his Company
were, to use Mr, Brown's words, “selling historical
"Harris Tweed, traditional Harris Tweed as it was
"originally made". This point was expressed in
several different ways by Mr. Brown in the course
of his evidence, but 1f it in fact represented the
views of Mr. Simpson and of the company, as I think
it did, it was in my opinien misconcelved, The
traditional Harris Tweed, namely the Tweed which
was originally sold in the cecmmercialfiarket and
made a name for itself and its producers as Harris
Tweed, was in my opinion the wholly hand-made product
entirely produced in the Outer Hebrides. I am far
from satisfied by the evidence that the commercial
reputation of Harris Tweed was built on mainland yarn,

still less on yarn millspun in Yorkshire. The converse
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is in my opinion much nearer the truth, namely that
mainland millspun yarn and sometimes Yorkshire
millspun yarn were used in order to produce an
imitation out of which guick and easy profits
might be made under cover of the reputation and name
of the genuine article, Mr, Shaw Grant put the
point in the following way In the course of his
cross—-exXxamination at p. 6432
"Q. But you cannot get away, if you look at
"it historically from the mainland associatlon
"with the Harris Tweed Industry? A. One
"ecan indeed, it has been argued that the Harris
"Tweed Industry has in part been built up on
"mainland yarn, but that I think is entirely
"wrong, the use of mainland yarn has been built up
"on Harris Tweed, which 1s an entirely different
"situation,"

This brings me to what is one of the most extra-
ordinary features of the operations of the original
Scottish Crofter Weavers ILtd, It was the opinion of
the late Mr. Simpson, and according to Mr. Brown of
the company, as well as of the company's supervisor in
Lewis, that Harris Tweed must be made from pure virgin
Scottish wool, Mr. Brown said this repeatedly in the
course of his evidence, and that Mr. Simpson's view was
to the effect stated ics plain fromtheletter dated 28th
December 1953 from Mr, Simpson, writing on behalf of
the /
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the company, to Mr. John Mackenzie, the company's
supervisor in Lewis (No. 445 of Process pp. 202 seq.).
This letter was written at a time when the criginal
Scottish Crofter Weavers Litd. had come under

renewed pressure from the H.T.A. and the letter

contains (a2t p. 203) inter alla the following

statement:
"Our contention is that Harris Tweed is ‘A type
"'tweed made from pure virgin Scottish wool hand-
"!'woven by crofters at their crofts in +the Scoitish
"'Outer Hebrides', and that the 'Orb' mark and
"specification was never intended to exclude Tweed
"which answered the sbove specification and was
"produced long before Stornoway mills existed,"
Much the same view i1s expressed in a letter from the
Company's solicitors to the solicitors of the H.T.A.
dated 24th May 1952, which is to be found at page 312 of
No. 445 of Process, My impression from the evidence
is that on ocecasions when the original Scottish Crofter
Weavers Ltd., came under pressure with regard to the
genuineness of their Hebratex fabric, Mr. Simpson
tended to seek assurances that the wool being supplied
to his company was 100% pure virgin Scottish wool.
At pe 2221 of the Evidence Mr. P, TLumb gave the
following rather revealing evidence:
*Q. So far as the content of your yarn is

"econcerned /
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"ecomeerned I understand that 1t was always 100 per
"eent virgin wool? A, Correct, Qe But that
"your recollection is that Scottish Crofter Weavers
"asked you to make it 100 per cent Scottish virgin
"wool and you indicated to them that you could neot,
"or 1t was indicated to them that you could nct do
“this? A, It was not that they always asked us
"to make 1t from 100 per cent Scottish wool or that
"1t was being asked for every year, but at certain
"periods Scottish Crofter Weavers were always having
"to fight a battle against the Orb Stamp, and there
"were certain times they asked us if we would make it
"from 100 per cent Scottish wool."
Mr. Brown (at v. 2569) says that when the genuineness
of the company's Hebratex fabric was questioned by
customers, which happened guite freguently, one of
the matters stated in the stereotype letters sent out
by Mr. Simpson was that the company's product was made
of Scottish wool, This 1s what one would expect in
the cireumstances, yet 1t is clear from the evidence,
including in particular that of Mr, Lumb, that the
yarn used by the original Scottish Crofter Weavers
Ltd. for their Hebratex fabric was not, and could not
have been, 100 per cent Scottish wool. Indeed 1t is
probaeble that there were océasions when the Hebratex
fabric did not contain any Scottish wool at all,
The result 1s that when the original Scottish Crofter

Weavers /
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Weavers Ltd. sold their Hebratex fabric under the name
"Harris Tweed" they were selling material which was
not Harris Tweed, either in the opinion of the company
or of the late Mr. Simpson, the company's Mamaging
Director, or of theilr Lewis supervisor. The position
becomes even stranger in the light of Mr, Lumb's
evidence at p. 2216 that his company never gave an
assurance that the yarn supnlied by them was made

from 100 per cent Sceottish wool. This is in direct
conflict with a letter from Mr. Simpson to Mr., John
Mackenzle dated 21st May 1952 (No. 445 of Process pp.

169 seq.) which contains inter alia the followling

statement:

"I have just returned from a hurried visit to Yorkshire

"where I met Messrs. Lumb and discussed with them
"several matters touching particularly the approach
"we have had from the Solicitors of the Harris
"Tweed Association, While we have imparted no
“information to them cther than maintaining the
"correctness of our Tweed to qualify for the
"description 'Harris Tweed', we have thought it
"desirable to check up with Lunb's on the guestion
"ef Scottish wool content in all the Hebridean yarn
"they supply to us. They confirm that thils is
"{00% Scottish virgin wool, and they have never at

"any time supplied other than Scottish wool in

"yarn, which was destined for weaving of Harris Tweed".
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Yot, as I have pointed out, 1t is apparent from the
evidence of Mr. P. Lumb, including the rassages
alrcady referrcd to that so far from this being the
case, the yarn which they supvlied, not only %o the
original Scottish Crofter Weavers Ltd., but to their
other TIsland customers, nsver containsd 100, Scottish
wool, The foregoing conflict of svidence was not

in my opinion satisfactorily resolved, but it does
emerge gquite plainly that Mr. Simpson, like a number
of other witnesses to whose vicws on such a subject I
would attach weight, considered that at any rate by
1952 a cloth not made from 100, Scottish wool could
not lecgitimately be described and marketed as Harris
Tweed. Mr. Simpson, it may here be noted, was also
& strong supporter of' the vicw that the hand-weaving
of Harris Twoced wmust be dene by the erofters in or

at their crofts.

I shall complete the history of the original
Scottish Crofter wWeavers Lid. when T come to deal with
the period subssquent to th: 1939-45 War, but my con-
clusion from ths zvidenco which I have been consider-
ing is that the oporaticns of that company cannct be
regardsed as including the production of genuine Harris
Tweed, e¢xcept for that part of the commany's trade
wiich was devoted to twoed which qualificd for the

orh /
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Orb mark, The Hebratex fabric produced by the
company was not, in my opinion, legitimately describsd
or marketed as Harris Tweed, but was an imitation.
This, in my opinicn, has guite important repercussions
on the pursucrs' case, since the operations of the
criginal Scottisa Crofter Weavers Ltd. wore with the
doubtful cxception of those of 4., & J. Macnab Ltd. ,
the only bridge relied on by counscl for the pursuers
s¢ far as mainland oroducticn was concerned beotween
the activities of the mainland producers who gave up
their operations in 193L, and the activitics of the
respective pursusrs whieh began ncarly twenty ycars
later, Il that bridge is removed, as I think it
has been as a4 result of the prool, the attempt by
the pursuers to establish continuous production of
Harris Tweed by mainland producers over the periced
rom 1927 to 1950 is much weakensad.

It appears that in 1937 and 1938 the issue with
regard to the continucd importation of mainland yarn
by certain persons and firms in Lewis came to a
hzad, Since 1934 labour had been organising and the
great majority of those smployed in tho mills, bcth
at warping and at the other processes, particularly
spinning, Jjoined the Transport and General Worksrs
Union which also had as its members all those employed

as dockers in the harbour at Stornoway. A majority
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of the weavers also joinsd the uwnion during this
period, forming their own section, They were nct
tréeated as employed percons but as cut~workers, and
are now self-employed for the pPurposes of Nationsgl
Insurance. The control of the union over the dock
labour =t Stornoway was apparently scen by those
employcd in the mille as & weapon which might be used
to prevent or at any rate make mers difficult the
import of mainland yarn, and it was the use of this

weapon which led to the "BEmbargo Case" Crofter Hand-

woven Harris Twsed Co, v. Veiteh and Anr, 194C 8,4,

141, 1942 S.C. (F.7.) 1.  The reports of this case

in thec Court of Session and in the House of Lords,
together with the appendices Hos. 171, 323, 324 and 325
of Process, tell thc story of what oceurrcd so0 far as
it was »proved at the time, and T shrink from attempt~
ing to retell the story in my own words., The actual
decision in the case has little or ao bearing on the
issuss in the prescnt action, znd I am satiefied that
the question as to what material could legitimately be
described and marketed as Harris Tweed was touched on
only very superficially in the evidence in that case,
This is not surprising, since the qusstion as to what
wes or what was not Harris Tweed and what material
could or could not be described zad sold by that name
did not arise for dscision. Indeed many of the

parties /



169,

bartics intercsted in that guestion, inecluding the
H.T.A., werc not in the process. It seems un-
fortunate, therefors, that so much emphasis has boen
laid on certain passing chbservations made in the
case referred to, and in particular on a passage from
the specch of the Lord Chancellor (1942 S.C. (H.L.)
at p. L) when he said in the course of narrative:
"Cloth made out of mainland varn could not carry the
" 'Stamp', though it cculd be sola as Harris Tweed
"as having been woven ian the Islandl,
I do not profess to have read cll the evideace in the
Embargo Case, nor was I invited to, but the passages
to which I was referred by counsel soem, with the
grvatest respect, an cxiguous and somewhat onc-sided
basis on which to hive expresscd such 2 viaw. I
caanot imagine that, if the detailsd evidence to
wnich T have listened had been before the Cocurt, the
conclusion would necessarily havse bcen the same.
Cortainly the narrative could hardly have been dis-—
posed of In a single parcgraph nor could the pPro-
position, wnich I have quoted, have been put forward
as 1T 1t wiere a fact not in disnute. It is obvious,
also, that the situstion wnich both ths Court of
Session and the House of Lords had in mind was not one
i1in which large mainland converters or producors
claimed a right to sgll thelr product as Harris Tuced,
but onv in which to adopt the words of Viscount
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Maugham (1942 S.C. (H.L.) at p. 12): "Srall pro-
"ducers, car.ied on their soméwhat humble businesses
"in the Isle of Lowis, where they wers weaving a tweed
"called Harris tweed from yarn spun on the mainland.!
It is indeed not clcar that any mainland firm was
operating a2t the time of the BEwbargo, which was put

on in February 1938 for a very short pericd before
being l1iftcd as a rosult of an Interim Interdict pro-
nounced by the Court. I am not sctisfied that A. & dJ.
Mecnab Ltd. were operating =t thot time, and 1t is

not proved that the original Scottish Crofter Weavers
Ltd. had by then begun producing their Hebratex fabric.
This is bornc out by the fact thaet the financial
support for the petitionzrs in the Embargo case, who
ware small producers, cang from A. & J. Miacnaughton
and Laidlaws of Xeith, whose intcrcst at that tims

was not as producers of o finished articls but merely
as cxporters of mainland-spun yzirn to the Islands.

The position with regard to a small and humble Island
sroducer, with his or hor own clientéle, might be

very different from that of a large mainland con-
verter who did littlc more than gc¢ through the motions
of production in the Outer Hebrides by adopting
expcdients such as those wnich were -dopted bcefore
1934 by A. & J. Macnaughton snd Sriths of Peterhead,
or thosc which I shall describe when I come to deal
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with the pursuers' opcraticns. ‘ihen the obssrvations
made in the Housce of Lords in the Lmbarge casz became
known in the Islands therc was some consternation,
since there scemed to be rs-opencd old issucs which T
am satisfied the great majeority of those in the
Islands thougnt had been resoclved by the amendments
made te the Regulations in 193L.

Counsel for thé pursucrs subjected the H.T.A. to
considerable criticism upon the ground that they had
been dilatory in taking action zgainst those who made
uge of mainland yarn, end had, in spitec of writing
threatening letters, shrunk from sroceeding against
a number of small Islond produccrs whose operations
they criticised and attacked. Thore is some basls for
this criticism and one sxample is & correspondenca
(Nc. 252 of Proczss) which took plrce between the
solicitors of thc H.T.A. and Maclennan & Maclennan
and their solicitors during 1933, This corrcspondence
which contained threat and counter threat, ended
Without ¢ither party putting their throats into
gffect, but the honcurs were probably with Maclennan
& Maclonnan, It is ecasy, however, to understand
why the HeT.A. should have been unwilling to put
the matter to the test in 1938 in proceedings against
a small Island producer, and particularly in
criminal proceedings. The form of proccedings

would /
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would in my opinion at that time have presented great
difficulties, and the taking of criminal procecdings
in Scotland weculdiflave depended upon action taken by
the Crown., A prosccution undcr the Merchandisc
Marks Act would, at the very lowest, have b:en a sub-
stantial undertaking, and the task of bringing home

a criminal charge in the case of onc of the small
Island producors perhaps scened formidable. I think
there were gooa reascons of pelicy, very similar to
thosc which had operated in the past, for adopting
measures of porsuasion znd prossure, which incident-
ally had produccd some suceessful rosulis, in prefer-
ence to litigation., lXorcovar failure in either civil
cr criminal procosdings through insbility to prove
the material facts or through use of the wrong pro-
cedure might have boen extremely dangerous. The
H.T.A, adopted the same tschnigque and werc subjected
to the same criticism In othoer cascs, for example in
their dealings with the Clansman Tweed Co. in 1951
(Ho. LL5 of Process po. 267 seq.) and with the
original Scottish Crofter “Wsavers Ltd. in 1952 (o.
LL5 of Process pp. 305 sud. ) Again the sclicitors
for the H.T.A. concluisd the correspondence somewhat
lamely, but in thess instances it is not Qifficult to
sce why litigation was zvoided, and 1t may be added
that a great deal more is known bout the operations
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o these companics as & result of the documents re-
covered and evidencs led in the presgnt casce than wore
Inown to the H.T.A., at the time, The Clansman Tweed
Co. wore in any zvant very small fry, whilc within a
matter of months seriocus negotictions wore procceding
with the original Scottish Crofter Weavers Lid. in the
hope that they would undertake in future 100,: Ord
production. It cannot at any rate be said that the
HeT.A. lut the matter pass unchalleanged, and the failk
ure to take procecdings under the ferchandise Marks
Act in Scotland waos not a matter for which the H.T.A.
themsclves can be held responsible. There is not
in myr opinicn ovidence cf ascquicvscence by cithoer the
B.T.A. or the Orb produccrs of the Zind indicatcd by

Lord Prosident Clyde in Bun Challum Lid. v. Buchanan

1955 8.C. 348 at pp. 355-356. In " late 1951
corresponcence was initiated by the Secretary of

the H.T.A. with Mr. Jamss lMacdonald in respact of

the usc of a certain label by ¥acdonald's Twesds Ltd.,
the fourth-namsd sursucrs, and this proved %o bhe the
opening round in thc lengthy ccontrovers; which has
csventually led to litigation both in S8cotland and
Zngland. In orcer to maintain chronologlical scguence,
1t will however be more convenicent to deal with that
matter in conacetion with the operaticns of the Ffirst
and fourth-named pursuers in ducs coursc.

The /
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The Embargo case, though hotly contested, dces not
seem t0 have produced any immediate pracitical result
since no attempt was made to re-impose the Bmbargo
which had been lifted as a result of the Interim
Interdict at an early stage of the proceedings, No
doubt, the fact that the country was by the date of the
decision in the House of Lords in the middle of a war
had itg efrfect, Meanwhile, with the exception of
the Hebridean clip, wool rationing had come into force
and was to remain in force throughout the wan??gr some
vears thereafter, A plcture of the position with
regard to supplics of wool for the manufacture of
Harris and Hebridean Tweeds during the periocd of wool
rationing is given in what bears to be a Minute of a
Meeting of the Scottish District Weool Rationing Com-
mittee on 26th April 1940 (No. 224 of Process), &
document which contains some rather surprising mistakes,
considering that it was probably produced by the late
¥Mr. Barr who was for many years the Bacretary of the
Naticonal Association of Scottisih Woollen Manufacturers,
Armicngst other things the E.T.A. is wrongly named in
the document and its position and functions inaccurately
described. This document, like the Embargoe case and
two reports of Committees to which I will be referring,

was concerned principally, if not entirely, with the
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position at the production end. It indicates in a
gencral way what was in fact going on at that end,
but it is not concerned with the information which was
eitier provided for, or available to, the eventual
purchaser of the product. It recognises that in
fact mainland-spun yarn was still being imported into
the Islands in quantitiss which are I think shown
with reasoncble accuracy in No, 195 of Process from
winich it 1s possible to Work out preportionate figures,
though it must be borne in mind that the figures do
not include the Hebridean clip which was probably spun
in its entirety or almost in its entirety in the
Islands. The document is not in my opinioir an
official approval or recognition of any right in any
Producer tc describe and market as Harris Tweed cloth
made from mainland-spun yarn, still less from Znglish-
spun yarmn, or twe:d made wholly, or partially, from
non~Scottish wool, It may he observed, from the
reference to "Harris and Hebridean Tweeds", that the
document assumes that not all tweed handwoven in the
Outer Hebrides was necassarily Harris Tweed. The
document No., 232 of Process shows thce allocations
made %o the Island and mainland spinners regspactively
for a four monthly period in 1948, and probably these
figures bear a reasonable relation to the prornortions
of yarn spun or supplicd by the varicus firms
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concerned out of non-ZJFebridean wool during the pre-
war period which was taken as the guide for raticning.
Some firms, however, dc not ssem to have taken up
their ration, or if they gia they did not sgell the
varn spun from it to the Islands. Of these, A. & J.
¥acnaughton apscar to have been an example.
garly

During the/years of thec war, it bscame increas-
ingly difficult tc obtain supilizs of woollen yarn,
and, mainly for this reason, there was a very sube
stantial reduction in tho quantities of twecd hand-
woven in toe Islands. From 1342 onwards industry in
he Islands was "concentrated" under the wartime Con-
centration of Industry Orders, and this led to
closure for a considerable period of certain of the
plants including Smith's dyeing and finishing plant,
the work of which was concentrated with ¥Kemp % Co.
(Stornoway) Ltd., and alsoc substantial portioans of
the spinuing capacity of Kenneth Muckenzies and
Newalls. Producticn fell to its lowsst in 1943,
after which there was a slow increase in vardage until
1945, follewed by very large increcases in the
immediate post-war years. During the war and
imrediate post-war years it did not prove eagy to
operate a rationing system with coupons, particularly
in the case of small vroducers, and there is 1ittle
doubt that a blaci market in tweed aid develop in

tha /
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the Islands with the sort of conscgquences which were
familiar in the casc o7 other commoditics in diffsrent
parts of the country, including cash transactions in
broach of price regulations, cvasion of purchase tax
and so on.

it was naturael ipficw of what had hanpened
inmmediately prior to and avri ng the war that some
anxisty should be felt, in the Islands in particular,
as to what Was going to happen in the post-war era,
Tweed production had become z very important sourcs
of livelihood not only in Stornoway but alsoc in the
rural areas of thce Islands, and other sources of
employment, such as fishing, were seen to be fuading
away, buring ths war o loecal and unofficial volunt-
ary body callecd The Lowis associction produced a
number of reports on matters of importance to the
Island, and onc oi thesc reports wes on the subjcet
of Harris Tweosd. The way in which this report,
wilch 1s contained in No. 185 of Process and in fact
consisted of majority and minority reports, was
procuced is fully Geseribed in the .vidence of ¥r.
Shaw Grant who was the Sccretary of the Association.
Therc vius great controversy in the Association with
regard to this reporit, and the small indepcndent
producers were fairly strongly reprqsented, having as
their leading spokusman’ the late iir, Stephen hMelean,
a local solicitor who was the son of Mr. Murdo MeLean
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of Crofter Hand Weven Harris Tweed Co. to whom refer-
ence has already been made. Mr, Stephen McLean, as
one would expect, made full use cf what had been sald
cbiter in the Embargo case, It is apparent that the
me jority were influenced by ths fear that the small
prcaucers might not be able to obtain adequate
supplies of yarn from the Island mills and my opinion
is that no-one was ccontemplating that mainland con-
verters would enter the field in the post-war sra and
atterpt to sell their product as Harris Tweed. The
Majority and Minority Reports, read as a whole, de
not in my opinion give any real assisftance to either
gside in the present case, though they do show to

what c¢xtent self-interest still operated in the
Islands, and also establish that the continued use cof
some mainland yarn was well known &t the production
end, a fact which ies not in dispute. Paragraph 14
cf the Wajority Report suggests a fear that the words
"Harris Tweed" had become generic, but a desire that
only tweed "manufactured within ths Quter Febrides'
could legally be described as "Harris Tweczd",
Paragraph 35 of the Majority Report is just an eche

of the obiter dictum of the Lord Chancellior in the

mmbargo casc, and the statement in this paragraph
that at cne stage in its development the industry
depended almost entirely for its yarn supplies on the
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mainland is not borne cut by the evicence in the
present action. The majority recommendations, so far
as they contemplated as cne alternative solution

the amendment of the Orb mark to permit the use of
mainland yarn, demanded at least that the yarn should
be of specified guality, and of Scottish manufacture.
The Xeports weres distributed tc the members of the
Agsociation who were wainly local, and copies were
sent to the Secerstarr of State for Scotland, the
Crofter Woollen Committee, the Board of Trade, the
Lember of Parliament for the Western Isles, the H.T.A.,
the Transport and General Yorkers Union and the
appreopriate local actheoritics. The lMajority Report
is dated 13th Octobar 1944,

In September 1943 ths Scottish Council on Industry
appointed a Comittse of Inquiry with the followlng
terms of reference:

"To enquire into the present position of all
"branches of thu woollen industry in the Highlands
"and Islands with reference to wool production
"and manufacture both of factcry and home-made
"origin, and to make recommendations upon:-

"(1) The sdoption of distinctive trade marks and
"certificates of quality for genuine hand-made and
"factory products;

"(2) Metheds of obtaining and preparing yarn for
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"the crofting communitios by the establishment of
"small scale carding and splnning mills cor otherwise;
"(3) Imsrovement in design and technique in the
"industry, including Shetland knitting;
"(4) The system of marketing;
"(5) The possibilities of cther lines of manufage
"ture, "
This Committee reported in imay 1945 and No. 187 of
Process is a copy of their Report. Chapter II of the
Report deals with ths arris Tweed Industry, and in
paragraphs 128-131 of Chapter V, there are incorporat-
¢d certain comments on trade deseriptions with
particular reference to the Orb mark and the descrip-
tive words "Harris jwecd'. The Repcrt is too lengthy
for dstailsd consideration, but its avoroach is quite
naturally mainly concerned with broduction and this
may account for the fact that scmewhat difrerent con-
clusions were reached by the Committee from thcse at
which I have arrived on the basis of the evicence led
in the present case. In particular the Committee
appear to have accepted zs a fact "that the wide
"reputation of Harris Tweced had bcen z=stablished by
"tweed from mainland spun varn'", whersas my conclusion
from the evidence led is that this is a misconception,
The Committce do not appear to have taken evidence in
any formal way, and no doubt it heard many conflicting
views'expressed, mainly by producers. I dc not think
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it unnatural that the sympathies of such a Committee
should have been with the small producers in prefer-
ence to the Stornoway mills, particularly after what
hed happened at the time of the BEmbargo in 1938. In
paragraphs 30 and 37 of the Committee's Report thers

can b found furthcer scheoces of the obiter dicta in the

nrbarge case, and one notices among the names of the
witnesscs that of the lats ¥r. Stephen Mclean. In
paragraph 42 of the Rusort the Cormittce refer to

Wthe policy of the Board of Trade which is naturally
"to fortify the leual standing of the Harris Twsed
"Trade Mark by ensuring that in respoct of all the
"ronufecturing processes the term "Harris Tweed" shall
"eome to mean what it says.V This bezrs out whot I
have sald when considering the varicus sffcets of the
amendments made to the Rugulaticns in 193hL, and in my
opinion these amendments, coupled with the publiciity
and zdvertising carried cut by the H.T.A., did in Tact
acniceve that objeet very socon afier 1934, It is
interesting to note that ths Committes supported the
registration and use of a “Hebridean" Mark to cover
"all textiles, and not tweed merely, handwoven in the
"Outer Eebridss or in the Yiestern fslands of Scotland
"by the inhabitants at their own homszs or in their
"own townships,". Ia the course of paragraph 60-65
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inclusive the Committes sub jscted the E.T.A., and
particularly its constitution to some adverse criticiam
The Committee also consider:d that weaving in small
workshops aght to be permitted, but recognised that in
the case of Orb twecd this would involve zn altera-
tion in the Regulations avplicable to the Orb mark,

The Committee also scom to have recogniscd in para-
graphs 70 snd 142 thut suell a stop would involve some
form of licensing,

Towords ths end of the war tweed production again
began to rise ang a viry large increasc in yardage
broduced took place in the immediate post-war years.,
The usual cvils of rationing becams manifest, ranging
from a scrambls for yara to the apocearance in the
Isiznds of the "spivt, alinost any sort of cloth
would sell and there wnog an obvious teuwptation to the
liss serugulous to obtain yarn suppliss from any source
they coulda. Even Belgian yarn was imported by one
firm for a time, bearing out the fear expressed many
years before in the letter from tihc H.T.A. to the
Comptrollsr General of the Patent Office dated 7th
October 1933 (No. 445 of Procass P. 121) in a passage
which hee 2lready been quotad. The great demand for
tweed in the imrcediats Posi-~var ¢ra is evidenced by
the fact that there was a tendency for many weavers so
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gstart producticn on their oé?z g%%% the remarkable
figures shown in o. 372 of Process Dbenr out onoc's
impraessich that profitable soles could be madse evien by
those who h.d no semblance of a marketing organisation.
In 1946 there woere 50 producers in Léwis who made use
of the Orb Stamp, in 1947 840, in 1948 1,010, in 1949
421, in 1950 190 and in 1951 190. In 1952 the numbersi
had fallen to 78.  This suggests a very unhesalthy Stmﬁj
of affairs, purticularly 2s it probsbly docs not show |
the whele picturc, and it was a state of atfairs in
which, as ons would expect, imvorts of mainland yarn

were on the increasc reaching their meximum signifie~

antly in 1948. Posgibly it was for thoese reasons
amongst others thit care was taksn in the General Mw
Acparel and Textiles (Hanufacturers' Keximum Prices

and Charges) Orders of 1946 and 1947 (Hos. 357 and

358 of Process) to use the non-committal phraose

"goods being tweed (including Harris Tweod) hand

“woven in the Outer Hebrides, and in onc of the
explanatory notes the oxprossion "Harris Tweed and

"other tweed handwoven in the Outer Hebrides'. Once

morz in my opinion the use of mainlaand yarn was, as

in the past, & mere cxpodisnt or device by means of 4
which an iritation wcs scld undsr covoer of the reputa-
tion and nome of the genuine article. From 1948 on-

wards the use of mainlaand-spun yarn by Island produccrs i

has /
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has steadily dzcrsased, in part because of easing of
the yarn suprly situation whon it became possidle

for fthe <zisting, snd also new, Island mills to bring
additional spimning machinery into operation, and in
part &s a rosult of the activitics of the H.T.A.

One result of the situation in the immediate post-war
period was thet weavoers wore tompted to weave rather
loosely in order to producc a grecater yardags of tweed
from a given quantity of yarn. To ceal with this

tendeney, the Regulations for the certification mark

3

wS e onee

C

gain amsnded on 19th June 1946 in order to

add the Tollowing condition:
"The agents before affixing the Trade Mark to
"Tweed brought to them shall satisfy themselves
"that the same is entitled to be marked thorewith
"and shall not affix the Trade Xark to any Twesd
"which contains less than 13 picks and 13 ends per
"square inch of finilshed twecd, ! (No. 182 of
Process "C"),

I am satisficd that this stop had a bene-
ficlal effeet on quality since it became imposagible
to have such loose woven tweed stampzd with the Orb.

When rationing with its ottendant cvils came to
an ¢nd, the H.T.A. was able to take some more offce-
tive steps with the objecect of prevontiag salcs under
the name "Harris Twceed" of tweed made from mainland
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yarn and in some cases finished on the mainland.

Some unsuccessful steps taken at that time have
already been referred to, but it is apparent that

the pressure exerted did have conslderable effects,
Mr. C. J. Macdonald's account {at pp. 5769 seq,) of
the subsequent history of the various petitioners in
the Embargo case, shows that in most cases the use of
mainland-spun yarn had ceased by the early 1950's,
either because the firms concerned were goinz out of
business or because they were going over to Island=-spun
yarn., Many other Island producers, including certain
O the defenders in the present action, went over
wholly to Island-spun yarn about 1956 and 1957, some
no doubt under pressure, Ome practice which it was
rnot easy to detect excent over a long period was that
of mixing Island-spun and mainland-spun yarn and pro-
ducing therefrom a tweed which was sold under the

name "Harris Tweed?, Indeed such cloth was some-
times presented by the producer for stamping with the
Ort mark, By laborious methods this »nractice was
stopped in several instances, particularly about 1956
and 1957, The offenders were small producers and
included at least one of the partics called as
defenders in the present action, namely the thirteenth-
named defender,

Meanwhile
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Meanwhile the Original Scottish Crefter Weavers
Ltd. had towards the end of 1955 left the field and
gone into voluntary liquidation. The company had
again been under pressure from the H,T.A. since 1952
when there was correspondence between its solicitors
and those of the H.T.A. to which I have already made
a reference. In 1953 and 1954 the Company were con-—
sidering going over wholly to Orb production and there
were lengthy negotiations with representatives of the
H.T.A., but, for reasons which were not established,
an experiment with Island yarn proved unprofitable.
About this time Mr. Simpson became 111, an event which,
coupled with difficulties in foreign markets, made it
impossible for the company to continue its operations.
On 30th December 1955 a new company was incorporated
under the same name, and it is this company which is the
third-named pursuer. The new Scottish Crofter Veavers
Ltd. became an associated company of Laidlaws of Keith,
and the sssets of the original Sco ttish
Crofter Weavers Ltd. were purchased by the new
Scottish Crofter Weavers Ltd. from the liguidator.

In 1957 Maclennan and Maclennan were taken over
by a Yorkshire Company, and the evidence, particularly
in No., 248 of Process, shows that part of their opera-
tions became even more open to criticism than they had

been hitherto, though for a time towards the very end
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(in 1959 and 1960) they had part of their production
stamped with the Orb, which suggests that they had begun
toc waver (No. 367 of Process). Maclennan & Maclennan
had always used substantial quantities of English-spun
yarn, and even larger quantities of yarn containing non-
Scottish wools, such as that spun by Laidlaws of Keith,
They had always done & goeod deal of finishing on the
mainland, but they now turned in substantial measure to
finishing in Bngland oy Holroyds of Leeds though they
also in the last three years did a fair amount of fini-
shing in the Islands, probably to get the Orb stamp. for
a proportion of their production. Their product was
sol%i%%?gégdford under the brand name "Ceemo' and was
usually, in my opinion, described as "Harris Tweed".
Labels used by the firm during this final period are
illustrated as Labels Nos. 8 and 26 of No. 298 of Process.,
The gradual deterioration of this company's opérations
up to 1961 shows how easy it is in a situation of this
sort to descend to the grosser forms of imitation. A
pamphlet prepared by Maclennan & Maclennan towards the
end of this period was referred to in e&idence and is
No. 251 of Process, This document proceeds by guestion
and answer and is mainly notable for what it does not
disclose. It contains on the front the legend "Harris
"Tweed An Island Handicraft". To describe Maclennan &

Maclemman's non-Orb product during the last four years
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of their operations prior to 1961 as an Island handieraft
was, in my opinion, a misuse of language. It may also
be noted that on this pamphlet there is vrinted a copy
of label No. 8 wrich uses the not wholly accurate state-
ment, which is sometimes found elsewhsre, "Handwoven by
"the Crofters". In 1961 Haclennan & Maclennan were
once more taken overanirroceeded to rroduce new types
of cloth which were sold under names other than Harris
Tweed, It should be made clear that the company is
in respect of its present operations in no way concerned
with the present litigation, to which it is not a rartye.
By 1959 or 1960 the amount of mainland-spun yarn
being used by Island producers had been reduced to a
mere trickle. One of these producers was the Clansman
Tweed Co. Ltd., which had been incorporated in 1948 and
whose activities are described by the witness,
Mrs. Margaret Mackenzie, a member of the Tolmie family
who is the Managing Director-of the Company. It may
perhaps be mentioned in passing that the witness
Mr. Creasey, who had heen purchasing tweed from this
company during the utility period, stopped buying their
product in 1952 when he discovered that it did not
qualify for the Orb label, The Report No., L96 of
Process, of which‘Mr. Moisley was the author, gives
at p. 364 the following estimates of the approximate
proportion of tweed woven for the various types of
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producer in 1959 or 1960 as follows:
"Woven in Lewis

”&a; For Lewis mill-producers ..... 56%) Using island-
b} For Lewis "small" producers .. 28% ) spun yarn.

"Ec; For Lewis "small" producers .. 2% Using main-
For mainland producers ss.ss.. 7%) land yarn

"Woven in other islands

Using main-
land yarn., '

"For mainland producers ..sececsss. ?%;
The figures given by Mr. koisley are fairly well in line
with the calculations made in No. 510 of Frocess, The
two last items in Mr. Koisley's estimates, each of 7%
represent the hand—weaving.carried out in the Islands by
and for the pursuers. Thus of the total proportion of
mainland yarn amounting to 16%, no less than 145 was used
in production by four mainland converters or producers,
of which one was sclely and another mainly a marketing
organisation, and only 2% in production by Island
preducers.

I now turn to the operations of the mainland con-
verters and producers who in 1959 or 1960 were responsible
for the total proportion anounting to approximately
14% to which I have Jjust referred. In 1946
Mr. James Macdonald relinguished his interest in

James Macdonald Ltd., the second-named defenders, and
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went to Oban. On 12th September 1946 he formed
Macdonald's Tweeds Ltd., the fourth-named pursuers,
which was a fanily company in which the shares were
held by Mr. James Macdonald and his immediate family.
The company was controlled y Mr. James Macdonald until
21st December 1959 when it 3 is taken over together with
Argyllshire Weavers Ltd., thc first-named pursuers, { now
renamed Gramplan Textiles Ltd. ), by Grampian Holdings Ltd.
who subsequently in August 1961 took over Laidlaws of
Kelth and also the new Scottish Crofter %“eavers Ltd.,
the third-namegd DUrsuers. Argyllshire Weavers Ltd,.

was also a family company, and was formed by Mr. James
Macdonald on 1st March 1952, Both Macdonald's Tweeds
Ltd. and Argyllshire Weavers Ltd. had their headguarters
in Oban. lacdonald's Tweeds Ltd. in 1946 built a
modern mill in Oban, which initially had capacity for
blending, scouring, dyeing, teasing, warping, winding,
weaving and finishing., Wool was sent both to the
Borders and to Yorkshire to be carded and spun, and §érn
was also bought in from various sources. In 1945 card-
ing and spinning machinery were installed. From 1946
onwards Kacdonald's Tweeds ILtd. produced a hand-woven
tweed. The weaving of this tweed was carried out on

Hattersley looms by weavers, a proportion of whom were
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brought for the purpose from Lewis to Ohane. According
to the evidence of Mr. James HMacdonald and Mr. Chalmers,
this hand-woven tweed was sold sometimes as Argyll
tweed, sometimes just as tweed or hand-woven tweed, and
to one customer, namely Montague Burton, as Laird Tweed.
The evidence indicates that, at any rate as time went
on, the tweed made by Macdonald's Tweeds Ltd. began to
reach some of the eventual purchasers under the name
"Harris Tweed', and according to lir. James Macdonald,
it was identical to the cloth which he had produced
in Stomoway. mowards the end of 1949 Macdonald's
Tweeds Ltd. installed a number of power looms On wnich
they produced overcoatings, double width tweeds, Saxonies,
worsteds, half-and-half worsteds and wool and alsc
tartans. According to ir, Chalmers, Macdonald's Tweeds
Ltd. between 1946 and 1952 werc not producing or mars
Xeting Harris Tweed. The passage from the evidence of
lir. James Macdonald in chief at pp. 21-22 in which he
deseribed his company's methods of trading between
1946 and 1951 deserves cuotation in full:
Mo, At Ovan did you set up the firm of Macdonald's
tvweeds Limited and did you build a large modern Mill®
"A., That is right, Q. After 1946 and between that
“date and 1951 what sort of Tweed were they producing
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“there? A. Identical to what I produced in Stornoway.
"o, What were you selling 1t as between 1946 and 19517
np, Pipst we were selling it under the name of Laird
"Iweed to a certain firm. Then we began selling as
argyll Tweed and we used to sell some as just Tweed.
"Q, Handwoven Tweed? A Handwoven Tweed. Qe Did
"you do any advertising from Oban of your own Argyll
Mpweeds? A. No, I never believed 1n advertising
"strange as it may seem To you. T believed in
Meiving service to the customers instead. Qe When
"vou were producing your Argyll Tweeds and your Laird
wryeed in Oban were you involcing the Tweed as such
Mto the customers? A. We always invoiced our Tweeds
tag TweedsS. 0. Just as Tweeds. I would like you to
"ook at a pfoduction. Just before you do so let

"me give you a fuller opportunity of explaining your
last answer. Vou said you always just invoiced
"your Tweeds as Tweeds. Can you tell us why you
"did that, why you didn't invoice them as a particular
"iype of Tweed from Oban? A, Why was 1 going to?

"I can't ask you a guestion but why should I invoice
fthem as anything else but Tweed when T can sell then
Yas Tweed. Q. Had it been your practice to invoice
Howeed as Tweed without specifying what sort they were

. Stornoway,
"hefore, even when you were in Stornoway? A.Noe G In/
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"you invoiced them as Harris Tweed? A, Yes, I

"phelieve I did, o, Why was it you changed your

"ppractice when you came to Oban when you tell us you
"were proGucing exactly the same Tweed as you pro-

"duced in Stornoway. Why was it you changed your

"sractice and instead of invoicing it as Harris

tTweed just invoicing it as Tweed, There must be

vy peason and we may as well arrive at 1t now?

up, Well, it is a very difficult gquestion for me to

fignswer to be gulte honest with you. I suppose

ithe correct answer would be that the less you put

“on paper the easier it is to keep out of trouble"™,

Mr. Chalmers was guite unable to give any explanation

why from the beginning in Oban nothing apart from

"rweed’ was designated in the involices. If Mr. James
Macdonald was both cautlious and scrupulous about what
he put on paper, he was less 8O about what he put on

the laebels which he provided to some of his customers,

It emerged guite plainly from the evidence, including

R

e,

that of Mr. James Macdonald and Mr, Chalmers themselves,

that at least as early as the end of 1950 Macdonald's

Tweeds Ltd., the fourth-named pursuers were supplying

to their customers a Harris Tweed label, which is
l1abel No. 24 in No, 2938 of Process, and which reads
as follows: “Harrls Tweed, Guaranteed Handwoven,
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Made in Scotland'. The words "Made in Scotlandg! if

intended to apply to the labels were the reverse of the
truth, since the labels were made in Northampton.
The relative order and acknowledgment rorms »or these
labels are contained in Jo. 455 of Process at pp. 1739,
1740, 1742 and 1746, ir, Chalmers was very uneasy
when evidence was elicited from him about the use of
Harris Tweed lebels by the company at a time when all
the weavinz was being done in Oban, and I need only
refer to his evidence at pp. 981-588 to. show the
extent of his discomfiture. He admitted inter alia
that the customers of the fourth-named pursuers were
being supplied with Harris Tweed labels to be attached
to cloth which was handwoven at Oban, but which had
been invoiced only as Tweed, and that it was yquite
obvious that their customers had sold as Harris Tweed
something which was handwoven on the mainland. If
there was one matiter on which the evidence in the
present case was overwhelming it was that it is and
always has been an essential feature of Harris Tweed
that it should be handwoven in the Outer Hebrides.
Mr, James Macdonald dealt with this aspect of his
company's operations in the followiny passage of his
cross-examination at pp. 69-70

ng . And then of course the position is that if a

Youstomer wanted a Harris Tweed label you were
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"prepared to supply this, too? A, We were
"supplying sonme. we. I think as early as 1950?

%A, The date I cannot be too sure about. Qe 1
twonder if you could loox at Ho. n55 of Proéess,
iat p. 1739. T think you should look at Pe. 1739,
"you see that is an acknowledgement of an order
"fpom Phipps & Son Ltd. to uacdonald's Tweeds
"T,imited dated 19th September 1950 for labvels
"hearing the words Harris Tweed guaranteed naad-
iwoven made in Scotlaad? A, Yes, Q. 30 the
wposition is this, that Macdonald's Tweeds Limited
in Oban were producinyg a tweed which looked like
"the Harris Tweed procduced by James Macdonald
“Timited in Stornoway and that they were prepared
to supply Harris Tweed labels for that tweed?

A, That is correct. why shouldn't they? I am
t'not asking a guestion. T am not asking a question
Wyhen I say tnat, the fact remains that these
vtweeds were exactly identical to what I was making
iy Stornoway on the same looms, on the same machires
“why should they not be sold as Harris Tweed.

wg, Why didn't you invoice it as Harris Tweed?

wA, T always found that the less you put on paper
"+the better. . When you were in Stornoway
hetween 1934 and 1946 weren't you invoicing your

t+tweed as Harris Tweed? A, Yes. 4. “hat caused

the /
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"the change when you came to Qban? A, Well, there

ig the Harris Tweed Asscciation, for instance,

"They were watching me llike a cat watching a mouse.

"EverythinglI did they were Jjust dropping on me,"
This evidence demonstrates a number of things in
addition to the fact that the ¥.T.A., were far fronm
inactive, It shows that Mr. James Macdonald lacked
“the courage of his convictions, 1f they were in fact
nis convictions, It shows that he felt himself to
be on the defensive, which, coansidering the evideace
as to what his company was doing, is not at all sur-
prising. It also shows that he was making 1t as
difficult as possible for nhis own company to be
eaught out, by preveating proof of a sale by it of
its product under the name "Harris Tweed! and by let-
ting the deception take place further down the line.
It is interesting to see hiow neatly these particular
activities of the Tourth-named pursuers fit with the
well known Gictum of James L. J. in Singer

yvanufacturing Co, v. Loog (1879) 18 Ch. D. 395 at

p. 412, which was cited with approval by Lord

Macnaghten in the leading case of Reddaway v. Bannam

(1896) A.C. 199 at pp. 215-216:

“Jo man is entitled to represent his goods as being

Ythe goods of another man; and no man 1s permltted
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"to use any mark, sign or symbol, device or other

"means, whereby, without makin~ a direct false
"representation himself to a purchaser who purchases

"from him, he enables such purchaser to tell a lie
"or to make a false representation to sumebody else
"vho is the ultimate customer",
‘HMr, James ¥acdonald went on at p. 71 to make it quite
clear that this was przscisely the technigue being
adopted by his company:
"g. How did thes customers get to know you were
"prepared tc provide them with labels bearing tae
"words Harris Tweed? A, T am afraid that was the
"responsibility of our Agents, Once thesy got to
"know it I don't need to tell you that textile
"A4gents and all kinds of Agents take the casiest
"iine of selling. 4. They presumably were selling
"it as Harris Tweed and the customers were asking
“for labels marked accordingly? A, Hore than
"Hkely that was the position but that was between the
"Agent and the customer',
If this was the attitude adopted by the Agents of
Macdonald's Tweeds Ltd., and subsequently of
Argyllshire Weavers Ltd., the assurances given to
traders that certain material was “genuine Harris
"Tweed" which were from the evicence often accepted

with what seems to me to have been credulous and even
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starry-eyed trust were certainly not very wvaluable.
That Hacdonald's Tweeds Ltd. were at the time in
guestion producing an imitation of Harris Tweed is
undoubted and the statement by ¥r. James Macdonald
that he was producing tweeds exactly identical to

what he was making in Stornoway is contrary to the
fact, None of the processes, not sven the hand-
weaving, were carried out in the Quter Lebrides.
Sometimes they were aot even carpyried out in Scotland,
and the wool was 1ot wholly Scottish. The position
was rendered all the worse by the fact that the
imitation was a good one aand by 10 means easy to de-~
tect. To put the matter guite bluntly the fourth-
named pursuers were engaged in what I believe has been
called on the other side of the Atlantic "a species of
Yeommercial hitch-hiking®,

As was bound to happen sooner or later, one of
the labels which had been printed on the instructions
of Macdonald's Tweeds Ltd., found its way to the H,T.A.
and the correspondence relating to this matter is to
be found in Jo, 445 of Process pp. 229 seq, On 1L4th
November 1951 the Secretary of the E,T.A. wrote to
Mr, Jaines Macdoaald, Macdonald's Tweeds Ltd, in the
following terms:

"1 expect you will be surprised to hear from me but
"I have had a2 letter tocay reporting that you are

"selling [/



Y“selling tweed as Harris Tweed and supplying a
"label with the words 'Harris Tweed Guaranteed

"Handwoven', I will be very much obliged if you

"will let me know whether this is correct., I do

"not want to do anything further in the matter until

"T hear from you",
Mr. Chalmers said with regard to this letter that he
could “remember a certain amount of commotion it
"ecaused". This was a considerable understatement.
The immediate results were that ¥Vr, James Macdonald
consulted counsel and a decision was reached to carry
out hand-weaving in the Quter Hebrides, South Uist
was chosen, and a weaving depot, in which 14 looms
were originally installed, was opened very guickly at
Lochooisdale, and another larger one at Zochar at the
other end of the Island later on, In bothh these
depots thecre were concentrations of lgoms, and
hand-weaving was carried out under factory conditions,
The witness Dr, Kissling had for some time been
attempting with a degree of success to revive the
making of the traditicnal hand-spun handwoven article
in the Southern Islands, The activities which Dr,
Kissling was endeavouring to encourage were, however,
superseded by operations cn the part oi the fourth-
named pursuers which were at the opposite pole from

what he was attempting and which, in my opinion, were
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a mere commercial device the sols objeect of which was
to attach to their product the name "Harris Tweed"
and to make use in that way of the geographical and
other selling points which that.name conveyed to the
purchasing public, These operations were a travesty
of the traditional methods and location of Harris
Tweed production, -All the processes carried out by
or on behalf of the fourth-named pursuers, apart from
hand-weaving, were carried out on the mainland, Even
the warping and beaming were done in QOban and a
substantial proportion of the wool used was non-
Scottish, Moreover the producer was located on the
mainlaad, where all the profit went.
Against the foregoling background the reply of

Mr. James Macdonald to the letter from the H.T.A. of
31st Qctober 1951 to whiich reference has been made
1s of some 1interest. That reply was dated 3rd
December 1951 and is to be found at page 232 of No,
Lh%5 of Process, After an explanation of the delay
in replying which hardly did justice to the consider-
able activities on the part of Mr. James Macdonald
and his company, which had meanwhile been taking
place, the material part of the letter proceeded as
follows:

"With regard to your question as to whether we are
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"selling Harris Tweed, You can take my word fop
"it, as you used to do, that since we cams ¢ Oban
"we have not sold, invoiced or confirmed any of our
"Handwoven Twecds as Harris Tweed, but we may inform
“you that from now onwards we are going to make and
"sell some Farris Tweed as we have .ow bought
“pfemises in Lochbeisdale, South Uist, where we are
"going to weave Harris Tweed, and we clainm to be
"entirely within our rights to dv so in view of the
"Lord Chancellor's Judgement against John Vitehn"
(sic) "and others, (in other words the well-known
"Yarn Bargo case)'r,

This letter, vhich was represented as having
been a challenge, was in fact a composition of sone
ingenuity savouring of evasion, It contained a
speclific statement that the fourth-named pursuers had
not sold, invoiced or confirmed any of their hand-
woven tweeds as Harris Tweed, whizh once more suggests
that ¥r. James Macdonald lacked the courage of his
conviction, if indeed he was so convineced, that the
name Harris Tweed had becone purely generic, or, as he
put it in his later letter to the E.T,A. dated 14th
¥ay 1952 (No., W45 of Process p, 240) "typical¥, The
letter of 3rd December 1951 avoided the issue about
the label by maintaining complete silence on that
sub ject, Having regard to the facts which have now

been disclosed by documents recovered in the course
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of the present acticn, that silence was certainly

p rudeat, The letter also contained the cautious
statement that "“"we" are going to make and sell

"some" Harris Tweed which, as it is now easy to see,
opened up a number of escape routes for ur, Janes
Macdonald and the fourth-named pursuers should they
be faced with Iitigation or prosecution. Various
other steps were takea by the fourth-named pursuers
and by Mr, itazcdonald at this time, of which it is
sufficient to say that they were not caleulated to
make it easy for the H.,T.&, to get a decision on the
merits of the dispute in a test case brought against
Mr. James Hacdonald's companies or one or other of
them, It may alsoc be observed that the tweed pro-
duced by the fourth-named pursuers continued to be
invoiced simply as handwoven cloth without the addition
of the name "Harris Tweed” until as late as 13956, by
which time as will be seen the defensive advantages of
this particular practice to ¥r. Jaumes Macdoaald and
his companiecs had been much eroded.

The weaving depot which had beea acquired by the
fourth-named pursuers at Lochboisdale canme into
operation about Marcun 1952, and the weaving depot at
Eochiar, which 1s at the other e¢nd of 3outh Ulst, was
set up shortly afterwards, In both these depois

handweaving /
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handweaving was carried out under what can only be
described as factory conditions, the weavers being
treated as employed persoas, though there was a
certain elasticity about working hours. Normally
each weaver would produce about two tweeds per week.
The looms were supplied by and belonged to the fourth,
named pursucrs, whose foremnen malntained and tuned
them, and the instruction, training aad work of the
weavers was carried out under the supervision of these
foremen or oversecers employed by the fourth-named
pursusrs, It was interesting to hear tr, Jdohn
leIntyre, onc of the weavers employed by the fourth-
named pursuers at Bochar, refer (at p. 3388) to the
fourth-named pursuvers' premises at Eochar as 'the mill",
The orizinal cepot at Eochar noused thirty-two looms,
An additional shed was later erecited which housed
another thirty-two looms, and which came into
ocperation about May 1954. Lt the time of the proof
the depot at Lochboisdale had been closed, but
thirty-five toc forty weavers were still working in

the depot at Aochar. A proportion of the weavers
trained by tine fourth-named pursuers in their depots
in South Uist subsequently took the looms aad carried
cut handweaving at or near their hemes, but no
distincetion was made between tweed so woven and tweed
wovea at the cdepots, At tihe time of the proef about

thirty-four weavers were working at the north end

of /
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of South Ulst outside the depot. and, although there
were s number of outworkers in other parts of South
Uist and also in Zriskay, many of those who had been
trained in the depots must have given up weaving
afterwards, The fourth-named pursuers about QOctober
1354 began to send quite large quantities of yarn to
be handwoven on commission in Lewis. Qwing to the
areater experience and skill of the weavers in Lewis,
thie yarn sent there was left to be beamed by the
weavers themselves, I understood rrom the evidence
that the warping was sometimes carried out by agents
in the Island, but even in the case oi yarn woven in
Lewls a proportion of the warping was done at Oban.
In the case of the South Uist operations, however,
all the warping and beaming was carried out in Ckban,
and even the weft threads were wouad on to hobbins or
pir.:s there,. This was rendgered necessary because of
the lack of skill and experience of the weavers
employed in 3outh Uist, Some of the warping carried
out by the fourth-named pursuers, both for Lewis and
South Uist, was carried out by the use of power, a
procedure which sco far as the evidence discloses had
never previously been adopted in the case of an article
attenpted to be marketed nnder the name “Harris Tweed",
with the exception perhaps of powerwoven fakes,

on /
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On lst "farch 1952, just about the time when the
operations in South Uist began, a new company called
Argyllsnhire “eavers Ltd., the first-named pursuers,
was Tormed by Mr, James Yaedonald, This Company was
used for the marketing of tweed produced by the fourth-
named pursuers, and I find it difficult to avoid the
inference that the use made of the new company was to
some extent connected with the threat of action by
the H,T.x4, The approximate yardazes sold by the
first aand Courth-named pursuers from Harch 1952 onwards
are shown in o, 287 of Process, These fizures are
impressive in amownt, but they become a great deal
less impressive when the metnods of production, pro-
cessing, marketing and disposal have been disclosed,
It is significant that, despite 2ll that had happened
and all that nad been said, not s sinzle yard of tweed
was involced by the first-named bursuers as Harris
Tweed for at least four years, althoush it was well-
known to that company, as it had been well-known to
the Tourth-named pursuers, that = proportion at
least of the tweed marketed by it was reaching the
ultimate purchaser under the name "Harris Tweed!,

If the first-named pursuers and ¥r. James Hac@onald
were all along satisficd that the material being
woven by or For them in South Uist and later in Lewis
was Harris Tweed, I am unable to understand whiy it

was /
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was not sold and invoiced as such by the first-named
pursuers until 1956, They seem to have shrunk from
hoisting their true colours. It is not as if there
was not a good deal of correspondence with both their
agents and customers over the thorny question a2s 1o
whether the product was entlitled to be scld as Harris
Tweed. Mueh of this correspondence, which is too
voluminous to refer to 1li detail, was put to Mr.
Chalmers during his cross-examinztion, and some of the
corrgspondence and of his answers are extremely
revealing, both in respect of what is said aad, 1In the
case of the correspondence, perhans even more what

is aot said, The first~named pursuers supplied
Harris Tweed labels when requests were made for such
labels, thus continuing a policy which had been
instituted by the fourth-named pursuers in the cir-
cumstances already described, The cxplanation of
the supply of these labels and indeed of most of the
other actions of the first-and fourth-named pursucrs
was in my opinion guite simple, namely that once the
immediate post-war shortage of cloth was over,

uless the name Harris Tweed was applied to thelir
product ror thc beneflt of the uliimate purchaser,
the product would act seil, Many e vents and actions
can be traced back to this fundamental fact, and no
attempt to suggest that their product was as good in

quality /
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Quality asg genuine Harris Tweed op looked or felt the
Same can concesl 1%, If the pursuers are of g
different view and if they consider that the publiec
will buy an article handwoven in the Quter Hebriges
under snotherp ana uneb jectionable name, they are no
doubt g% liberty to invite such purchasecs, following
the course which was, for €Xample, adopted by the
S5eventh=-nareq defenders when they marketea the
material broduced by then from mainland-spun yarn as
"Hebridean Tweed®, Such procedure would in my
opinion have been a good deal more straightforward
than the course wilch the pursuers chose to follow,
The absence of the name ‘Harris Tweeg" was, in my
opinion, the reason why the first- and fourth~-named
pursuers' saleg of Argyll Tweed diea away, and it is
for this reason that attempts to sell g competing
article under a different name have always met with
little sucecess, and that so many determined attempts
have been nade over the years to whittle down the
requirements for genuine Harris Tweed, while at the
Same time endeavours have been made to coneeal from
the purchasing public the absence in imitations or
the selling points which attract the public in the case
of the genuine article. It would have been the

simplest /



208,

simplest thing in the world for the first-named
pursuers to invoice their product to their customers
during the period 1952 to 1956 by the name “Harris
"Tweed", and it is apparent from the correspondence
that this might have set =t rest some at least of
the doubts which were entertained by customers, Yet
the rirst-named pursuers did not take this obvious
and simple course but preferred the more roundabout
method of supplying labels and of giving verbal or
written assurances, coupled with eXplanations which
usually were not particularly revealing and fre-
quently told less than the whole truth. Even the
labels produced after 1952, which as one would expect
omitted all reference to the true distiaction between
ne product sold by the first-named pursucrs and the
article which qualified for the Orb stamp, contained,
e¢ither intentionally or unintentionally, =mbiguous
and misleading matter. Thus label &o,. 15 in No., 298
of Process, which was used by the first and fourth-
named pursuers, containcd the legend “Handwoven by
"the Crofters of the Hebrides" (my underlining) which
was a beautifully ambiguous statement considering
that a number of Lewis weavers were employcd for a
period of years at the Oban mill., The words "100%
"Pure Virgin Woocl Made in Secotland" are, to say the
least, open to misconstruction in a case where the

origin /
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origin of the wool may be of the sssence, Label

No. 19 in HNo, 238 of Process, which was used by the
first-named pursuers during 1952 aaa 1953 ig open to
the same sort of criticism, though in this case as in
the case of lgbel io, 2h (with which T have already
dealt) the words Hade in Scotland" appeared "below
“the linet", Mr, Chalmers was cross~examined shout
these matters in some detall, in particular at pp. 914
and 984-988 of tho evidence, and his discomfiture was
obvious, The atteupted explanation that the words
"Made in Scotland® were intended to apply to the place
of manufacture of the label accords 111 with the terms
of the letter from the first-named rursuers to the
Gloucester Clothing Co., Ltd. dated Jtih June 1952

(No. 453 of Process P. 1443) of which Nr. James
Macdonald was the autior, This is only onc example
among a good many others of a lack of candour on such
important matters as the origin of the wool used in
the prcduct of the fipgt- and fourth-named pursuers.
Some of the effecets in the case of the ultimate
Purchaser emerged very plainly in the evicence of

Mr, ""ilkinson and ¥r, Stone, which I will consider

in a little detail shortly, since both counsel qui te
correctly regarded these gentlemen as important
wiltnesses,

Before /
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Before I pass to that chiapter of the evidence,
however, I propose to referp toe the post-war operations
of A, & J, Maenaughton Ltd., the gecond-named bursucrs,
and the operations of the new Zcottish Crofter Weavers
Ltd.,, the thirdensmed pursuers, In view of the con-
cession made, after full coasideration, by counsel for
the pursuers that all the pursuers must, in effect,
stand or fall together, the operations of these
pursuers probably do not requirc sucn detailad treat-
ment, It was assumed by counsel, aud I think rightly
assumed, that if the first- and fourth-named pursuers
should succecd 1n the present action a iortiori the
second- and third-named pursuers must also succeed,
The post-war operations of the Second-named pursuers
began in 1953 aag Were preceded by a visit made to
the Quter Hebrigdes by Mr. Blair Macnaughton, =
director of +the company, early in 1952, The date
is significant, The immediate rost-war boom was over,
A recession had set in, and the second-named Pursuers
were looking for a way in which to enploy their sur-~
plus capacity for spinning yarn, Aceording to ¥r,
Blair Macnaughton {(at p. 2933) tne burpose of the visit
was "to resuscitate the business which had been
"earried on, by us, for a long period of years,

"that of selling completely spun yarn to the

"Outer Hebriges." At Page 294 ¥r, Rlair Macnaughton
went on to say that the burpose of his company at that
time /
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time was "to pursue the logical business that had been
Megpried out by my firm for a period of some 30 years
“"of selling yarn to the Outer Hebrides, and that was
“the intention when I went there in the first place".
The second-named pﬁrsuers may also have been attracted
by the fact that sales of Orb Harris Tweed were,
despite the recession in the tweed trade generally,

on the increase, as is evidenced by the stamping
figures in No. 447 of Process p. 115.

The evidence appears to show that the second-named
pursuers although they had received a war-time allocatim
of wool for their Hebridean trade, ceased supplying
yarn to the Outer Hebrides in 1941 and did not again
begin making any sales there until 1947. Their post-
war trade in selling yarn to the Outer Hebrides was
comparatively small and spasmodic, as is shown in No. 317
of Process, and has fallen away almost completely.

They appear to have decided very guickly that there
was no prospect of making substantial sales of yarn
to producers or weavers in the Outer Hebrides.
Mr. Morrison at pe. 575 referring to Mr. Blair
Macnaughton's visit to the Islands in 1952 put the
matter thus:
Q. What was the purpose of his visit, do you remember,
4o the Islands in 1951 or thereabouts? A. To iry

tto/
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"to revive the trade which we had before of selling

Yyarn to the weavers in the Islands. Q. Did you

fhave any success in trying to boost that trade?

“A, T am afraid not. Q. Do you know what the

"peagon for that was?  A. Just simply that they did

"hot seem to be intercsted."
In these circumstances the second-~named pursucrs decided
as Mr. Morrison put 1t at p. 576 "to try and revive
"+he old method of sending yarn on our own account and
Y"having 1t hand-woven in the Islands there". The
"51d method!" to which ir. dorrison refers in this
passage of his evidence was the operaticn carried out
at Tarbert oy A. & J. Macnaughton on a very small
scale between 1927 and 1934 to which I have alrsady
referred.

The subsequent operations of the second-named
pursuers which began in 195% op 1954 are described in
the evideénce of Mr. Blair hacnaughtén and Mr. Horrison
and for a summary of what was done, reference may be
nade to the evidence of the la tter witness at ppe 576
SE€Q At first they sent yarn which hadlbeen spun
at their mill at Pitlochry to Crofter Hand Woven Tweed
Company, who had the yarn handwoven in the Islands
end returned the tweed to Pitleochry in the greasy
state/
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state for finishing. When Crofter Hand Woven Tweed
Co. went out of business very shortly thereafter, the
second-named pursuers appointed an agent of their own
in Lewis, the witness kr. Ian Montgomery. The yarn
supplied by the second-named pursuers, sONC of which
was bought in from outside sources, such as Patons &
Baldwins, contained a large proportion of non-Scottish
wool, usually English and Welsh. Some of the yarn was
stake-warped at Mr. iiontgomery's premises at Araidvruaich
in Lewis, but the greater proportion of the yarn was
power warped at the Pitlochry mill, a departure similar
to that already mentioned in the case of Macdonald's
Tweeds Ltd. at Oban. The production was at first
small, but increased fairly rapidly. Rather surpri-
singly no records were available for the period between
1953 and 1959, during which the second-named pursuers
were also producing and marketing a single width tweed
called by them "pitlochry Homsspun', In about 1956
the second-named pursuers started buying in

additional yarn, which was sent direct to Mr. Montgcmery,
and according to Mr. Blair Macnaughton and Mr. Morrison
the yardage of tweed produced by them in this way had
inereased from about 5,000 yards in 1953 or 1954 to
something under 200,000 yards in 1956, The yardage
figures for 1959 and subsequent years are shown in

No./
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No. 289 of Process which was prepared from the I.HTWF
levy figures, and which shows the second-named pursuers'
yardages for 1959 and 1960 as 258,531 yards and

257,794 yards respectivcly. According to Mr, Blair
Macnaughton and Mr. Korrison the tweed so produced by
their company was disposed of as "Genuinec Harris Tweed'.
One may remark in passing that in this éontext the word
"genuine'' has almost begun to acquire a connotation

as cinister as the word 'type''. Until the formation

of T.H.T.P. little advertising was carried out by the
second-named pursuers and I am not satisfied that any
adequate steps were taken, any more than in the period
1927 to 1934, to bring to the notice of the ultimate
purchaser the essential differences between the material
so produced and tweed which qualified for the Orb stamp,
in particular that only one process, namely hand-weaving,
was carried out in the Outer Hebrides and that a sub-
stantial proportion of the wool used was non-Scottish.

The whole evidence satisfies me that the modus cperandi

adopted 5y the second-named pursuers froem 1953 or 1954
onwards was a mere commercial device, less blatant
perhaps than the method adopted at Tarbert between 1927
and 1934 and the South Uist operations of the first- and
fourth-named pursuers, but nevertheless a device to

enable/
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enable the company to attach the name "Hapris Tweed"

to 1ts product. Without the use made of that name

and the selling points which in my opinien it conveyed
to the mind of the ultimate purchasers I am satisfied
that the product of the second-named pursuers would not
have sold.

The operations of the new Scottish Crofter lieavers
Ltd., the third-named pursuers, were on a considerably
smaller and diminishing scale as ig shown by the figures
in Mos. 288 and 289 of Process. The new company was
incorporated as I have sald on 30th December 1955 and
its operations are deseribed in the evidence of MNr. R. A
Laidlaw,. Mueh the same technigque was adopted as had
previously bveen employed by the original Scottish
Crofter Weavers Ltd., the agents on the Islands being
the witness Mr. John Mackenzie of Araidvruaich and his
brother. At first the third-named pursuers used yarn
spun by Lumbs of ¥1land, but they soon began to take
their yarn from their associated company, Laidlaws of
Keith. TLaidlaw's yarn, like that of Tumb's, contained
a substantial proportion of non-Scottish wool, including
in the case of Laidlaws, some Colonial or Dominion woole
After being hand woven on commissiorn: in the Islands the
greasy tweed was returned to the mainland for finishing.
The tweed was marketed mainly sbroad, in Burope and

elsewhere/



216.

elsewhere, and there were few sales, if any, in the
home market., The product was generally sold as
Hebratex Handwoven Harris Tweed and sometimes,
particularly in the United States of America, as
Hebratex Handwoven Tweed., Two of the labels supplied
by the third-named pursuers are labels No, 6 and 7
reproduced in No. 298 of Process. Label No., 7 contains,
it may be observed, the legend '"Woven by the crofters
"at their own cottages on the Island of Harris and
"Lewis", There is little indication in the evidence
of any steps taken to make the ultimate purchaser aware
of the differences between tweed produced bty the third-
named pursuers and sold under the name "Harris Tweed"
and tweed which qualified for the Orb stamp. Here again
I am satisfied that the procedure used by the third-
named pursuers was a mere deviceaimed at cbtaining the
use md advantages of the name "Harris Tweed" together
with the selling points which attach to that name in the
minds of the purchasing public. In the course of his
crogss~cxamination at ppe. 747-748 Mr. Laidlaw put the
matter guite plainly in the following passages
"Q. I think the position was that so long as the
"words 'Harris Tweed' didn't appear on the cloth, or
on the consignment notes or something else of that
"nature it got into the United States? A. The position

"was/
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"was that it was practically impossible to sell

o eoloth unless it was called Harris Tweed, and in
"fact we may have sold an infinitesimal guantity but
"i4 was only under the name Hebratex. No real
‘'business could be done unless the cloth could be
"termed Harris Tweed. Q. From that I take it you
"would agree that you can have two cloths of
"jdentical quality, and indeed you can have two cuts
"of the same plece of tweed, and if you call one Harris
"Pueed you can sell it, and if you call the other bit
"another name you might not be able to sell it?

"A. That is the positione. G, Is that the position?
"A, That is the position in the United States.

g, Only in the United States or generally?

A, Probably generally, but certainly in the United
"States."

Ore other matter which emerged from Mr. Laidlaw's
evidence is that the third-named pursuers sometimes
provided power-woven samplus, and in one case, which
was disclosed by chance in Canada, alunch had been
supplied by them to a prospective agent which contained.
a power-loomed pattern which could not physically have
been reproduced on a hand-loom (No. 327 of Process
pattern 3381). This illustrates the sort of dangers
which always appeer to arise and develop when processes

begin/
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begin to be carried out elsewhere than in the Outer
Hebrides, and particularly when production is carried
out by or in close collaboration with mainland converters
who have power looming capacitye. In the course of his
re-examination at pp. 769-770 kr. Laldlaw made & state-
ment to the effect that '"the less you tell the customsr
"the better about certain things. It is better just
"ts deliver the lengths in the time reguired without
"making any statement about it'f. This approximates to
the philosophy sxpressed by Hr. James liacdonald in
passages of his evidence to which 1 nave already made
reference, but it is not the method by which in law &
readily
reputation and goodwill may /e obtained for a product
and its producer.

Tt is apparent from the evidence that the attrac-
tions to the maker-up and retailer of cloth produced
end put on the market by the pursucrs by the methods
above described was the fact that the material was
cheaper than tweed stamped with the Orb, coupled with
the possibility of being able to use the name "Harris
"Tweed" ., The price differential is variously stated,
but}gppears to have amounted to 1/= and sometimes as
much as 2/- per yard, and, to take another example, the
price differential in a iweed jacket might amount to

as much as 7/64. The price attraction was naturally

very/
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very important at the cheaper end of the market, and
it was that end of the market which was more receptive
of what counsel for the pursuers at one stage of his
submission referred to as '"progressive ideas" on the
subject of Harris Tweed. The word 'progressive" was
in this context borrowed from the evidence of Mr.

Sinclair, who acted as one of the agents for the first-

L

i

and fourth-named pursuers from 1949 onwards, at pp. 2105=;

2106, As I have already indicated, I have found the
tpade evidence a good deal less helpful than one would
expect having regard to its volume, partly because of &
remarkable lack of knowledge and information in some
cases, partly because of a striking willingness, which
seems to be general 1n the trade, to accept assurances
by menufacturers and their agents and partly because
the information given by the trade to the public seems
often to have differed from such information as was
given to them by the manufacturers, and in a good many
cases sven from the trade's owm understanding of the

situation., It would be guite impossible to deal in

detail with the evidence of the trade witnesses adduced

on one side and on the other. In general, however,

the trade evidence adduced by the pursuers struck me,

+

4

when closely examined, as rather scanty, and I certainxfﬁ

did not find it particularly convineing. The trade

evidence/
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evidence adduced in support of the defenders' case on
the other hand was a good deal more convincing, though
some of it was justifiably criticised upon the view that
a number of these witnesses would not look beyond the
Orb, but yet were not very clear as to why they believed
that the pursuers' precduct could not be described and
marketed as Harris Tweed. A few of the trade witnesses
on both sides seemed unable to specify the methods and
locality of manufacture and production which in their
view qualified one cloth for the name "Harris Tweed"
and disgualified another. On the whole counsel for
the parties found it a goocd deal easier to pick holes
in the evidence of their opponent's trade witnesses
than to set up the evidence of their own, and, speaking
for myself, I am inclinsd to think that more assistance
can be obtained from some of the witnesses who are not
connected, or not too closely connected, with the trade.
I was referred by both counsel in some conslderable
detail to the evidence of Mr. Wilkinson and Mr. Stone,
and, while cne does not wish to place too much emphasis
on the evidence of two witnesses amongst so many, there
is a good deal in the evidence of both which is very

instructive in relation to the activities particularly

of/



221,

of the first- and fourth-named pursuers with which I
have just dealt. Mr. Wilkinson since 1962 has been
Chief Buyer for Lontague Burton, who are according to
his evidence, the largest multipls clothing business in
Britain and have many retail shops throughout the
country. The only tweed which Lcntague Burton will
sell as Harris Tweed is tweed bearing the Orb stamp,
and considerine the long experience of hMontague Burton
with twesd produced in the Outer Hebrides, this is a
fact of some significance, Mr. Wilkinson from 1948
to 1952 was emrployea as & cloth buyer by Hepworths
Ltd., who are manufacturers and retailsrs of clothing
on a fairly large scale, and who in 1950 had 38

retall branches in Sectland and 229 in England and
‘Jales. This sounds & large number of shops, but in
fact, according to kr. Wilkinscn, kontague Burton have
very many more shops than Hepworths Ltd. The evidence
of Mr. Wilkinson with regard to the operations of the
latter firm are of particular interest as they, like
Yontague Rurton, are, and were, in direct contact with
the public. Hepworths Ltd. had until abcut 1950 scld
only Herris Twe:d wiich was stamped with the Orb.
Abeut 1950 they began to purchage supplies of non-0Orb
tweed from a firm called by Mr. Wilkinson Highland
Tweeds Ltd. (probably Highland Tweeds (Scotland) Ltd.)

which /
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Which had a registered office in Leeds, The tweed
Susplied by this firm was ctheaper than Orb stamped
darris Twecd and shortage orf Supulics of Qrb stamped
Harris Tweed round abocut that time 2lso had a bearing
on the step taken by Hepworths Ltd. Highland Tweeds
Ltd. at one time apoear to have hag carding and spin-
ning plant at Stornoway, but some of their spinning
and some at leagt of their dyeiag ana finishing were
carried out on the ”mainldnd”, though it is not clear
whether trie was the mainland of Scctland or England
or both, Mr, Wilkinson "took theilr word for it
that their product ¥3as "genuine" Harpis Tweed, tr,
Wilkinson, according to his évidence, was assured
that the cloth was Woven on the Islands and "so far
"as he know it Was entirely 100% pure virgin wool,

He says hz knew €pinning andg finisning were carried
cut cn the mainland and wag under the impression that
dyeing was algo carried out thepe, When Hepworths
Ltd. began to purchase this cloth Kr. Shuttleworth,
the Managing Director of the Company, sent an
eXplanitory cireular to thelr managers dateg 6th
April 1950 (e, LL5 of Process P. 227} which con-
tained a wealth of inaccuraciss and mlginformation,
Nothing ccould have bzen easier than to describe the
diff:irences bstween Orb stamped Harris Tweed and the
material purchased from Highland Twesds ILtd. by
Hepworths /
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Hepwerths Ltd. but this is precisely whot the circular
did not de. What it did do was toc state that in
order to qualify for the use of the titls of "Harris
"Tweed", cloth must be hand-woven in the Islands
forming the Outer Hebridss. The circular proceeded
as follows:
"There are, howsver, twc principal sources of
"'gsupnly ol this kind of twesd. Basically, both
"sources of supply emanste frem the crofters’
"cottages whore the hand looms are situated, but
"some 50% of the total production is marketsd
"through the Harris Tweed kanufacturers' Association
Tand their registered trade mork is shown on the
"label which bears the Orb and Sceptre insignia.
"It is iilegal to use this particular labsl with
"any cloth which has not been marketed through the
Tassociation.
"The second source of supply is of precisely
Mthe same type of twecd, in fact in many cases it
Tig absolutely identical, but it is sold by the
"erofters themselves dirsct to ths trads, and as
"such it qualifies for the title of Harris Tweed
"but it cannot be used in conjurction with ths
"official trade mark of the Harris Tweed Association
The greatcr part of the passagse quoted was and 1is
wholly mislasading and the cireular then proceeded with

the /
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the assertion that "a good proportion of our tweed
"has recently been surchased dircet from the crofters™
According to Mr., Wilkianson not 2 single yard of twsed
was ever purchased by Hepworths Ltd. dirsct from the
crofters, ant this incecd is manifest from other
evicence led in the case, I ¥Mr. Shuttlcworth's
information was passed on to the public, as cne must
assume it waes intended to be, then the public wers
grossly misled.
In tay 1952 Hzpworiths Ltd. began to buy what
Harris

te, wilkinson cz21led "non-Orb/Tweed” rfrom the first-
named pursucsrs and in the following year they pur-
chased supplics of that crticle also from the second=-
namaed pursusrs. Ths business betwsen Hepworths Litd.
and the Tirst-named pursucrs was arranged by W. 8.
Cartecr Litd. of Lecds whc acted as agpents for the
latter. A letter to the firgt-named pursuers from
their agents dated 21st Kay 1952 (lio. 435 of Process
p. 1750) shows that there was some discussion gbout
the labzl to be supplicd. Thoe lettzr in question
bzars a facsimile of the label which had boen supplied
to Hepwerths Litd. by Highland Tweseds Ltd. which inter
alia contained the ambiguous legend "Handwoven by the
"Crofters of the Hebrides" (my underlianing). The
Toregoing formula was used on the labels su.plicd by
the first-named pursusrs to Hepworths Ltd. (presumably

lzbel /
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label No, 15 in Hec., 298 of Process) and later

Hepworths Ltd. ussd labels No. 19 and 29 in Nec. 298

of Process, After Hepworths Ltd. began doing busire ss
with the first- and second-named pursucrs, Highland
Tweeds Ltd, faded out, =nd according to Mr. Wilkinscn
later went into ligquidation.

On 24th February 1953 Mr. Shuttlsworth sent a
further circular (¥o. 4U5 of Process p. 250) to the
managsrs of his company which is even more remarkable

han its predecessor of 5th April 1950, to which I
nave alrsady referred. The seccnd circulur need only
be quoted to demonstrate its inaccuracies. It was
in the following terms:

"Harris Tweed!

"On the o6th April, 1950, I outlined bricfly the
"merketing arrangements for Harris Tweeod. It may
"be that the time is now opportune for & reminder
"in this connsction.

"In order to qualify for the use of the title
" 'Harris Tweed', cloth must bs hand woven in the
"Islands ferming the Outer Hebrides. The crofters
"who weave Harris Tweed on their hand looms sre, of
"eourse, frec to market their product in any way
"they choose. A proportion of the total production
"is markcted through the Harris Tweed Manufacturers'
"Aesociation Limited, whose rogistersd trade mark
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"is shown on the label which beers the ordb and
"sceptre insignia. This is the label which is so
"freely publicised by the Association and it is
"obviously illsgal to use this particular label
"with any cloth which has not been marketed through
"the Association.

"The bulk of the Harris Tweed which we purchase
is bought frem the crofters, by-passing the Harris
"Tweed Association Limited, and we are thereby able
"to offer similar or identicsal material at a con~
"siderable price saving, and e use a Harris Tweed
"label designed specifically for this purpose,

"The only differcvnce in this transaction is that
"we are not entitled to usc the label and rogistersd
"trade mark of the Harvis Tweed Association Limited.

"If any of your customers enquire in regard to
"the type of label supplied with ow garments this
"is the explanation which you must give and you must,
"of course, be very carcful that you do not in-
"advertently use and display either labels or show
"cards which are the properiy of the Harris Tweed
"Assoclation Limited."

Once more the simple sxplanation of the differencos
between Orb stamped Harris Tweed and tho so-called
"non-0rb Harris Tweed" is studiously omitted. Bearing
in mind the naturc of the first- and fourth-named

pursuers' /
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pursuers' operations in South Uist, to say that the

bulk of the Harris Twecd ourchascd by Hepworths Litd.

was bought from thi crofters was to draw the long

bow with a vengeance. Yot it is apparent from com-
plaints by customers of Hepworths Ltd., and the replics
thereto, which are contained in Ho. LL46 of Process

pr. 155 seqg., that this circular was belng uscd as

the basis for exslanations to the public =5 late as
1960. Mor cxample in a letter to a kr. 8, Varley
ated 30th September 1958 (Mo. 446 of Process p. 159)

onc of the managers of Hepworths Ltd. wrote inter alia

as follows:
"you mention that the label is misleading. I
"would, therasfore, like to remove any doubt in your
"mind that the material is undoubtedly genuine
"Harris Tweed which is purchascd by us direct from
"the Crofters who hand weave the material, This
"eloth is not, howsver, marketed through the Harris
"Tweed Assoclation whose official Assocclation
Ylabel shows the Orb which is their Registered
"Trade iark.

"Our Suppliers are not Members of the Harris
"Tweed Association, but this docs not msan that the
"eloth is not genuine Harris Tweed. The Harris
"Tyeed Association lsbel is not the only label
"which denotes genuinc Harris Twsed.

The /
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The statement that the material from which Mr.
Varley's jacket had been manufactured had been pur-
chascd by Hepworths Ltd. dircct from the crofters

was untruc to the company's knowledge. Horeover,
their supplicrs could not be members of ths Harris
Twe .d Association, & matter which the sligntest
enguiry would have demonstrated, and no cloth was or
could then be marketed through the Harris Tweed
Asscciation. T must confess I find it meost surpris-
ing that such informztion should have bsen put cut by
the Managing Dirsctor of Hepworths Ltd. to the
managers of the company and so to the public, and that
the true explanation of the differsnces botween the
respective cloths should have been avoided. GZven

the obitsr dictum of the Lord Chancellor in the Embarge

case, of which full usc was made by the first-namsd
pursucrs in their declings with their immediate
customers when difficultics aroeose, was not used cither
by Hr, Shuttleworth in his circular or in the
explanations by Hepworths Ltd. to members of the
public to which I have referrcd. In my opinion, it
is reasonable to infer from the ¢vidence that if the
actual differences between the respective cloths had
besn disclosad to the public and if the public had
been made aware of the absence in the muaterial stocked
by Hepworths Ltd. of thse selling points by which they
were in my opinion attracted to make purchases of

Harris /
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Harris Tweed, then the "non-Orb Horris Tweed!" offercd
by Hepworths Ltd. to thsa public would not have sold,
even ot lower prices than Orb-stamped Harris Tweed,

Tt may be observed that Kr. Yilkinson himself recog-
niscd (at p. 2801 of the wvidence) that the general
public consider Harris Tweed 1s a product of a cottage
or "crofter" industry. The tweed produced by the
first- and fourth-namcd pursusrs, which was hand-
woven at depots at Lochboisdale and Eochar, was in nc
sense the product of a cottnge industry in any of its
ProcessSes. It mav 2lso be obscerved that Mr.
Wilkinson was all aleong undor the impression that the
tweed purchased by Hepworths Ltd. from the first-
namcd pursuers was made from 1005 pure virgin Scettish
wool, which wntil 1959 was contrary to the fact.

Nr. Wilkinson agreced (at pp. 2778-2779 of the evidence)
that Mr. Shuttlsworth in 1950 would also be under

that impression. A correspondence during August 1954
demonstrates that Hepworths Ltd. claimed that the
tweed which they weve purchasing from the first-

named pursucrs was mede from pure virgin wool pro-
dueed in Scotland. No. LL5 of process pp. 263 scd.
Indeed in a lettcr to the Sceretary of the H.T.A.
dated 12th August 1954 the Sceretary of Hepworths Lid.

went so far as to say "The cloth we are using can be

Mtermed genuine Harris Tweed becausc wo have the

"makers' /
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"mokers' guarantee that it is made from pure virgin
"wool, produced in scotland, and conforms in all ways
"to use this tsemt, (Mo, LL5 of Process, p. 254),
This was bad enough, but what leaves an even worse
impression is that, although a copy of the letter was
sent at the time to the first-named pursucrs, the mis-
statement was never corrceted. aven in the reply to
Hepworths Ltd. {rom the firgt-named pursucrs datod
31st August 1954 (No. L55 of Process p. 1338) the fact
that non-Scottish wools were being used is not made
clesr, It may be added that Hepwerths Ltd. did
not respond to the invitation to 1¢t the Sscretary of
the H.T.A. have the name of theip supplicr, (To.
L5 of Process p. 265)., Zven as late as 11th
November 1950 onc finds a customer of Hzpworths Ltd.
being given, in a letter written on behalf of the
Compény's Managing Dirsctor, information which in
addition to other inaccuracics implied that the
"Genuine Harris Tweed" stoeked by the Company was
finished as well 2s hand-woven in the Outer Hobrides,
That letter (Ho. LL6 of Procsss p. 172) contains tho
following stutements:-
"In rsgard to your reguest for genuine Harris Tweed,
MI would oxplain thot all our Harris Twecd is
"genuine, This is purchased by us dircet from the
"erofters, but is not marksted through the Harris

"Twecd /
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trweed Association whose trade mark is the Orb.
nphe cloth we purchase 1is marketed through another
"large Harris Tweed organisation - the independent
WHarris Tweed Prooucers Association Ltd. All
WHarris Tweed which is hand-woven and finished in
rhe Outer Hebrides 1s termed renuine Harris Tweed,
vput it is unfortunate that the advertisement in
tthe press by the Harris Tweed fssociation can to
tgome extent be misleading®.
Tn the case of Highland Tweeds Lta. Mr. Wilkinson's
impression with regard to the wool content was even
more astray, since in that case the wool came from Brad-
ford already dyed. Tig is an example of the sort of
thing which went on during the perica of immediate
post-war shortages when as I have gald even Belgian
vara was imported into Lewis. In my opinion, the
evidence relating to Hepworths 1td., is explicable
either
only upon the basis/that they were hopelessly mis-
informed, or that they deliberately misled the public
with regard to the elementary facts. T the public
had been informed of the true Tacts and if an accurate
explanation had been given of the different methous
ana location of manufacture and production o1 the two
articles, my ilmpression from the evidence iz that the
product of the tirst-, second- and fourth-named
pursuers not to speak of the product of Highland

Tweeds /
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Tweeds Ltd,, would probsbly not have been accepted as
genuine Harris Tweed by the ultimate purchaser., I
may complete my consideration of Nr. Wilkinson's
evidence by gquoting a short passage from his cross-—
examination (at pp. 2783-2784 of the evidence) relat-
ing to Mr. Shuttleworth's second explanatory circular
to which I have just referred
190 that again in 1953 Hr. Shuttleworth is
vindicating to the managers of his shops that the
tonly material difference between stamped and
"unstamped tweed is that the unstamped tweed 1is
tpupchased direct from the crofters? A. Yes,
g, In 1953 were LE8SI'S. Hepworths purchasing any
ntweed direct from the crofters? A, ¥Ho they were
"not'.
This passage demonstrates aot only that there was
complete silence on the true differences between Oro
stamped Harris Tweed and the material purchased by
Hepwortns Ltd. from the first~ and second-named
pursuers, but also that the managers of Hepworths Ltd.
were being encouraged to dispose of the latter
article upon a false representation to the public
that it was purchased by Hepwortihis Ltd. direct from
crofters in the Outer Hebrides who produced it.
That this was calculated to be a selling peoint with
the purchasing public, there can in my opinion be no

doubt.
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I now turn to the evidence of Mr, Maurice Stone,
a Director of Mace, Rainbow and Stone Ltd., who
engage in the manufacture and selling wholesale of
ladies tweed coats and sults. Their production is
of quality clothes for the cheaper end of the market.
From 1934 onwards, Mace, Rainbow and 3tone had
purchased most of their Harris Tweed from J-=mes
Macdonald Ltd., the second-named defenders, wiio were
still supplylng thes in the late 19401%'s. After
Kacdonald's Tweeds Ltd. started operations in Oban,
1r., James Y%acdonald who was know: to Mace, Rainbow
and Stone tried to interest them in Argyll tweed but
they were not prepared to purchase that cloth,.
Subsequently Mr. James Macdonald iaformed Mace ,
Raiabow and Stone that he was now manufacturing
Harris Tweed and, according to iir. Stone, Mace, Rainbow
and Stone began to buy tweed from the fourth-named
pursuers direct. Probably in fact the purchases
were made from the first-named pursuers. Mr, Sinclair
of W, &. Sinclair & Son Ltd., the Tirst-named
pursuers' London Agents, had somethingz 1o do with
obtaining the business as is shown by his letter to
them dated 16th May 1952 (Mo, 455 of Frocess D. 1751) .,
¥ace, Rainbow and Stone were considerably influenced
by the daifference in price between Orb-stamped Harris
Tweed and the article offered to then by Mr. James

Macdonald, /
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HMacdonald and, in the trusting fashion which seems to
be rather common with those purchasing cloth vhole=
sale Mace, Rainbow and Stone accepted an assurance
from ¥r. James Macdonald that his material was " renuine
"Harris Tweed". Mace, Rainbow and Stone were not the
only purchasers to be influenced by the difference 1in
price between the two articles, and 1t 1is Yy impression
that this difference in price had a good deal tc do
with setting at rest the scruples ol some of those who
turned at or about this time from Orb-stamped Harris
Tweed to the material produced and marketed by the
first, second and fourth-named pursuers amongst
others. The reactions of prosvective purchasers to
his salesmanship are quite significantly summarised
by Mr, Sinclair in the answer i1 his cross-examination
at pp. 2105-2106 of the evidence, 10 which I have
slready referred:

"Yes, I had no difficulty up to a point with the

"people who were progressive and listened to what

"I nad to say in regard to the manufacture of the

Ttweed, T had a 1ot of difficulty with some

tigections of the trade®.
My own impression from the evidence is that the price
differential was in most cases the governing facter,

Tn the case of Mace, Rainbow and Stoae, labels were
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st first supplied to them by either the fourth or,
more probably, the rirst-named pursuers, but later
fpom about 1955 or 1956 Mace, Rainbow and Stone used
their own "Ormdale" labels which are illustrated in
Ho, 286 of Process, It appears that at an early
stage  Mace, Ralnbow and Stone had some misgivings
about the genuineness of the tweed which they had
pegun to purchase from the first aad second~named
pursuers. mhese misglvings may provide some
explanation as to why, wien a cipoular was sent by
liace, Rainbow and Stone to their agents dated 20th
uapch 1953 (No. 273 of Process D. 2), nothing was
said about the true differences Letween Orb-stamped
Earris Tweed and the material which did not bear the
Orbt stamp. No reference was even made to the obiter
dictum of the Lord Chancellor in the Embargo casec,
although Mr., Stone was apparently aware of that
dictum, The instructions given to Mace, Rainbow and
Stone 's agents were simply to say that the reason the
tweed did not bear the Crb mark was that the
suppliers of the tweed were not members of the Harrils
Tweed Assoclation. This reason was wholly in~-
accurate and misleading, and !ace, Rainbow and Stone
did not explain that their supplicrs could not, in

any /
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any event =

, have bsen members of the
Harris Tweed Association whether they had wanted to
or not, On 24th September 1953 Mace, Rainbow and
Stone wrote. letters to both the first- a2ad second-
named pursuers in which they put a number of specific
and, in my cpinion, extremely pertinent questions,
The first—named pursuers avoided giving specific
replies to these guestions, (No. 273 of Process).

The second-named pursuers' replies in a letter dated
25th September 1953, which was unfortunately not put
to Mr. Blair Macnaughton in cross-examination,
included the assertion that the wocl in the twecd
supplied by thenm was 100% Scottish which other evidence
in the case shows was contrary to the fact, It is
apparent from Mr, Stone's evidence, for example at

p. 2012 and pp, 2039 seqg,, that he regarded it as
important that the wool should be 100% Scottish and
that he had probably been so informed, not only by
the second-named pursuerbut also by the first-named
pursuers. Certainly Mr., Stone appears to have
believed that he was supplying garments made up from
tweed which had been manufaciured from 100 pure
Scottisn virgin wool, otherwise his communications,
for example to his company's patent agents, are
incomprehensible, fle also regarded it as important,

as /
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as he says in terms in re-examination at pp. 20561-2062,
that the weaving process should be carried out not in
a mill but in or near the weaver's house and that the
weaver should be self-employed, How he reconciled
his purchases from the first-named pursuers with these
views is not satisfactorily expleined and one can only
assume that he was not told, or did not appreciate;
what was going on in Oban and in South Ulst, On
1st Decewber 1954, Mace, Ralnbow and 3tone sent out
a Turther memorandum (No. 274 of Process) to their
representatives, which once more instructed them as
follows:
ishould the cuestion be asked, why our cloth does
"not carry the Board of Trade label, the answer 1is
“that our supplier is not a member of the Harris
iTweed ‘ssociation®,
This instruction was once more repgated in a further
memorandum to the representatives of Mace, Ralnbow
and Stone dated 9th May 1955 (No. 279 of Process),
wiich also contained the following statemcat:
"we must, however, draw your attention to the
Yfollowing. Cur Harris Tweed is Genuine Harris
iweed and conforms entirely to the legal and trade

fdesceription of Harris Tweed. The label we place
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on 1t is self-explanatory. Th. Association Mark
“namely, an Orb suriounted by the Maltese Cross 1s
trot a guaraatee of quality but oniy certifies the
"place of origin and me thod of manufacture of the
wolotii., Thereas, the FORMDALE" Trade-lark applied
W"to a Harris Tweed garment is, in fact, a guarantee
"of guality as we would not aoply our Trade-iark to
tany cloth which did not conform to our high
igtandards. The "ORITDALEY Trade-Mark also
toeptifies that the cloth is Handwoven in the
nOuter Hebrides from Pure Virgin Scotch Wool'.
The final sentence of this memorandum demonstrates
that Mace, Rainbow and Stone were representing that
garments made up by them froam tweed supplied by the
fipst- and second-named pursuers were handwoven from
pure virgin Scottisi wool, a representation which was
demonstrably contrary Lo the fact. They were thus
party, however unwittingly, to a deception, and I
ray add that wace, Rainbow and Stone appear to have
peen unwilling to discleose to their representatives
and those purchasing from them tne part played by
mainland processes 1in the material purchased from the
first=- and second-named PUPSUCTS.
T have dwelt on the evidence of iir, Wilklason
and Mr, Stone because they give perhaps the most

detailed /
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detailed picture of the sort of situation which was
emerging during the period from the middle of 18952
onwards. TIf the object of Mr. James Macdonald, in
additicn to making profits 'for his companies, was ©O
stir up confusion and o make it diffieult for the
H.T.A., and the Orb producers to take effective action,
as I think it was, his efforts were fairly successful,
On the other hand the H,T.A. were also having their
successes and s good deal of progress wWas made,
particularly with smzaller prodgucers in the Islands,
some of whom have been calied as defenders in the
present action, in bringing to an end not only the
more blatant abuses of the immediate post-war period
but also the resort, which was often surreptitious, to
mainland processes, This was largely effected by
what was called a policy of peaceful persuasion, but
the H.T.A., were also active in their attempts to
thwart the increasing activity of the mainland
converters who were now attempting to enter the

fisld. As was natural they tumed their attentlion
to the markets of these converters, including for
exanple, Hepworths Ltd, aand Mace, Rainbow and §tone,
and i1t is clear from the evidence that these
setivities had some Success in preventing sales

under the name “Harris mweed? of the product of the
mainland converters in spite of the price

differential. /
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differential. The activities of the H.T.A. @&s one
would expect produced a reaction, and sometimes, as
for example in the case of Mr. Stone, an indignant
reaction. By 19585 or 1956 matters were beginning
to come to a head. Apart from the imports of

yarn into the Islands by the mainland converters, which
were on the increase, the use of imported yarn had
been reduced to almost neglibible proportions, A
collision betwsen the big battalions, the H.T.A. and
the Orb producers, on the one hand, and the mainiand
converters and their customers, on the other, was
however becoming inevitable, The latter nalf of the
1950's was spent in manoeuvring for position, and
considering the cumplications of the situation it is
not in the least surprising that the two sides
devoted a considerabls time to tiis preliminary
marching and countermarching before combat was jolned
in 1940.

During the manceuvring for pesition some initial
successes went to the pursuers, but although some of’
these successes were dwelt on at great length in the
evidence, I have come to think that they are a good
deal less important than some of the ywitnesses repres-—
entzd them to be. The pursusrs founded particularly
on the actions of a body called the Retail Trading-
standards Association (Incorporated), hereinafter

referred /
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neferred for brevity as the R.T.S.A., of which the
witness Mr. Diplock has been Secretary since 1946 and
Director since Septemker 1352. r. Diplock was a Ver'y
downright and alsc a Vvery opinicnated witness, and I
must say at the outset that both his activities and his
evidence would have carried a good deal more conviction
if they had been less obviously partisan, The
membership of the R.T.S.A. is described by ¥r. Diplock
at the outset of his evidence at pp. 1709 seg. and

it is no doubt fairly impressive. Equally there is

no doubt that the objects of the R.T.S.A. are to be
commended, which I think makes it all the more unf or-
tunate that in this particular matter the R.T.S.A. was
led into attitudes and activities which, on examination,
svggest strongly the taking of sides. In the R.T.S.A.
booklet entitled "Standards of Retall Practice Pisce
Goods" published in February 1949 (No. 166 of Process)
at p.28 there was contained as the definition of Harris
Tweed the 1934 definition without the amendment of 1946.
This was apparently a repetition of the pre-war position
adopted by the ®X.T.3.A., but presumably the definition
published in 1949 must have been approved by the Piece
Goods Committee and the Council of HManagement of the
R.T.S.A. before publication. This definition remained

the/
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the official definition promulgated by the R.T.S.A.
until June 1956, when the amendment slip No. 169 of
Process was issued with their Bulletin Neo, 148 of
Process of that month. That amendment slip substituted
a2 new definition of Harris Tweed. Mr. Diplock speaks
of approaches having been made to the R.T.S.A. by
various parties during the 1950's with a view to having
the R.T.S.A. definition altered, including a visit by
the late Mr. James Barr, the Secrctary of the National
Assocliation of Scottish VWooeollen Manufacturers, an
organisation of which the pursuers, dbut not the defenders,
are members, There was also pressure by certain Bradfondﬁ
interests., My impression, however, 1s that what really
set the R.T.S3.A, on the path which it has since followed
was 8 letter from the soclicitors of the H.T.A. to

Mr. Diplock dated 28th February 1955 (No. 446 of

Process p. 12), wilth regard to certain jackets being
scld by Selfridges Ltd., who were important membsrs

of Mr. Diplock's Assocciation. The subseguent letters
by Mr. Diplock dated 10th and 17th March 1955, so far
from suggesting thet the existing R.T.S.A. definition

of Harris Twesd was wrong, emphasised that the tweed
sold to Selfridges Ltd. and incorporated in the jackets
was originelly purchased in Stornoway from "a man with

the not unlikely name of McPherson''e It is perhaps

no/
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no coincidence that, despite the very numerous

dramatis personae in the rresent case, no Stornoway

producer of genuine Harris Tweed has made an appesarance,
or even walked on, under the name of McPherson.
Somewhat significantly the R.T.S.A. Bulletin for March
1955 contained a raragraph under the headingyﬁarris
"Tweed” in the following terms:
"The Association is constantly asked by its own
"members and by members of the rublic whether a tweed
"which does not bear the well-advertised mark of
"the Harris Tweed Association can be sold as 'Harpis
"'Tweed'. The short answer to this question is that
"any tweed which is manufactured in the Outer Hebrides
"ean quite properly be described as a Harris Tweed.
"The addition of the mark of the Harris Tweed
"Association to such a cloth means that the cloth is
"made in accordance with the registered definition
"of the Harris Tweed Trade Mark. This Trade Mark
"is the mark of the Harris Tweed Association just
"as the 'Kite' Mark is the registered mark of the
“"British Standards Institution.

"While dealing with the subject of tweeds it is
"perhaps interesting to relate that the Asscciation
"was recently asked whether the Merchandise Marks
"Act would be infringed if a Yorkshire-produced

"machine/



244,

"machine-spun tweed material were given the trade-

"name 'Lowland Homespun'!:"
I do not think the pursuers can take much comfort from
this paragraph which at least recognised that Harris
Tweed must be "menufactured" in the Outer Hebrides
and did nct anywhere suggest that the eXisting defini-
tion in the R.T.S.A. booklet was WIONZ e The attempted
explanation that the word “"manufactured" used in a
trade handbook, meant only the hand~weaving process
struck me as lame in the cxtreme. There the matter
might have rested but for a letter written by the
H.T.A. to another member of the R.T.5.A,, Marshall and
Snelgrove of Bond Street and Park Road, Leeds, dated
28th December 1955 (No. L46 of Process p. 41). This
letter and the subsequent correspondence speak for
themselves and not only illustrate, but alsoc go some
way to explaining, the partisan attitude which
Mr. Diplock was adopting. K¥r. Diplock seems to have
considered the letter from ths H.T.A. to Marshall and
Snelgrove "improper!. At least he so stated in his
letter to the solicitors of the H.T.A. dated
18th January 1956 (No. 446 of Process p. 47), though
I must confess that I can see nothing improper about it,
even 1if it be assumed that the views expressed were
misconceived, At any rate the letter led to a meeting

between/
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between some of the interested parties on 10th February
1956, of which thers is a written record in No, Li4b of
Process at pp. 56-57 which Mr. Diplock {(at p. 1740 of
the evidence) agreed was a reasonable account of what
took place. It became clear that the source of the
¢bth and the Izbel which had been referred to in the
letter to Marshall and Snelgrove was Oban, and I am alsc
satisfied that the yardage figures mentioned by

Mr. Macdonald Junior at the meeting came as a complete,
and no doubt unpleasant, surprisec to the representatives
of the H.T.A. It should of course be observed that at
this stage the first and fourth-named pursuers were
st1ill making no differentiation in their records between
the different types of hand-woven tweed marketed by them
and were not yet invoicing any tweed as "Harris Tweed".
In the whole circumstances it is not surprising that the
H.T.A. were a good deal in the dark as to what was actual-
1y going on, and had, as the evidence shows, so far been
in the position of having to chase one hare after
another. The position of the H.T.A. was set forth

in a lengthy letter dated 17th February 1956 by the

late Mr. Ellis, then Chairman of the H.T.A., to MNr.
Sebastian Larl of Selfridges Ltd., who was at that time
Chairman of the R.T.S.A. (No. 446 of Process pp. 58 sege)s

The invitation in this letter that the R.T.5.A. should

hold/
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hold their hand pending proceedings was in cffeect
rejected by the reply of Mr. Tarl dated 24th February
1956 (No. 446 of Process pp. 6l seg.), and almost
immediately the R.T.S.A, Bulle tin of February 1956
(No. 147 of Process) came out with an article under
the headirng "The meaning of Harris Tweed" . This
article expressed the view that tweed need not ke
marked with the Orb symbel of the H.T.A. in order to
be Harris Tweed, a fact which was not disputed by the

H.T.A. and which is not in dispute between the parties

to the present action. The article elso contained the

following passage:

"Other tweeds, however, can egually be called 'Harris

"Tweed!, even though they may not have been manufac-
ittured from yarns spun in the Outer Hebrides. For
"many years such tweeds formed an integral part of
the pre-war production of Harris Tweed, being made
“"from virgin wool, spun on the Scottish mainland
"gnd hand-woven in the Outer Hebrides. Today the
"vardage of sucl: cloth is again considerable -
"probably exceeding 1,250,000 single-width yards.
YR,7.S.A. recommends its members who are making

"purchases of such Harris Tweed made from mainland-

"spun yarn to ensure that invoices clearly state that

"this product is made from Scottish-mainland-~srun

"yirgin/
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n"yirgin wool which has been hand-woven in the Outer

“Hebrides."
What meaning the ordinary reader of the Bulletin would
attach to the word Npanufactured” in this context, or
+o the ambiguocus phrase "gecottish-mainland-spun virgin
Ywool" i1t is difficult to say. Mbreover, I do not
think I was referred to a single invoice in which it
was disclosed that the material was made from mainland-
Spun yarn. No mention was made in the foregoing article
of dyeing or finishing. The evidence referred to is
evidence of which, having listened to the proof in the
present case, I have taken a somewhat different view from

expressed by
that/the writer of the article in the R,T.3.A. Bulletin,
The explanation of the R.T.S.A.'s previous definition,
namely that it was "based on restricted conditions
‘vertaining at the end of the War', will not in uy
opinion hold water, any more than will the alternative
explanation, given by the Chairman of the R.T.S5.A. in
his annual report presented to the annual general
meeting of members on 24th July 1956, that it was Yan
ttoversight', (No. 156 of Process). A note was sub-
joined to the article in the Bulletin for February 1956
in the following terms:

UThe views sxprossed above are not held by the Harris

tweed Association Limited which has informed us that

it intends to seek Counsel's opinion. R.T,S.A. has

"itgelr/
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"itself already been guided by an cpinion of ueen's
Hoounsel."
As I have already indicated the official amendment to
the R.T.S5.A. definition was jssued with the Bulletin of
June 1956 and was in the following fterms:
S'HARRTS TWEED. Hand-woven tweed made in the Outer
"Hebrides. Harris Tweed is made from virgin wool
tgpun either in the Outer Hebrides or on the Scottish
painland. Those tweeds which bear the 'Orb' mark of
itthe Harris Twced Association 1td. are guaranteed to
"have been made from virgln Scottish wool, spun, dyed,
thand-woven and finished in the Outer Hebrides'.
This definition is far from clear in its meaning owing
to the use of the word Wmade'! and the absence of any
specific reference to dyeing and finishing. It would
apparently allow virgin wool from any source in the world
to be used, but would not permit spinning outside Scotland.
If, as Mr. Diplock stated in evidence, the R.T.S.A.
were "groping and fumbling for the truth" one may be
permitted the comment that they were not so far being
particularly successful. Their new definition would
have allowed inter azlia the use of non-Scottish wool,
hand-weaving in mills or faoatories with unlimited con-
centrations of looms, and dyeing and finishing anywhere

unless/
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unless the word 'made' was intended to include these
ProcEssSEs « In his evidence Mr. Diplock did indeed

go so far as to say at Dpp. 1732-1733 that tgpeaking for
"he Retail Trade there would not be the slightest impor-
"apce in the source of the wool whatever." This,
however, was not the view taken by his Association when
they promulgated yet another definition of Harris Tweed
in 1960, (No. 167 of Process D. 25}, In the meantime,
at any rate, the various nhew definitions of Harris Tweed
by the R.T.S.A. during 1956 appear to have guited the
convenience of the first, second and fourth-named
pursuers, and of those members of the R.T.3.A. who were
using their product including Hepworths Lid., Debenhams
(which included Marshall and Snelgrove) and Town Tailors
Ltde., alil of whog7ggecifically mentioned by Mr. Diplock
at the meeting on 10th February 1956.

The R.T.S.A., was not the only organisation which
changed its definition at about this time. The
International Wool Secretariat in its 8ales Training
Series had for a good many yoars used the definition
of Harris Tweed contained in Ii0. 193 of Process, but
in July 1956, probably as & result of letters from
Mace, Rainbow and Stone, coupled with the contemporane=
ous actions of the R.T.S«h., it adopted the following

very/
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very wide yet cautious formula:

"Harris Tweed

“Harris Tweed is a tweed which has been hand-woven
"in the Outer Hebrides.  Those tweeds which bear
"the 'Orb! mark of the Harris Tweed Assoclation Ltd.
ape guaranteed to have been made from purc virgin
“"wool produced in Scotland, spun, dyed and finished
itin the Outer Hebrides, and hand-woven by the islanders
vint{sic) "their own homes.

"pccording to various authorities, tweed cloth
‘made from yarn, hand or machineé spun on the mainland,
fean also be sold as 'Harris Tweed! if it has been

hand-woven in the islands of the Outer Hebrides."

(No, 194 of Process). The National Association of

Sc

ottish Woollen Manufacturers is opcnh to a similar

charge of inconsistency. Ttg booklet "'Scottish

t I‘W

ar

oollens' which was published in 1956 contained an

ticle which supported the 1934 definition as confining

the entire process of production of Harris Tweed to the

Outcr Hebrides. The writer of the original article

Wa

s connected with one of the Stornoway mills, but

the late Mr, Harrison, the General Editor, was

ve

ry cxpoericneced in the woollen tradc. This,

howcver, did not prevent the Counecil of the

Na

tional/
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National Association of Scottish Woollen Manufacturers
on 1%th April 1956 noting its appreval of the recent
stetercnt of the R.T.S8.4. and even supporting the usc
of Inglish-spun yarn. I must confess tnat T find i%
difficult to sce how any r:al assistance is to he
promulgeated
derived from the dofinitions/by organisations whose
opinioans snifted sbout in this way. I found much
more convineing ir. Moisley's eovidence (at p. 3859)
avout the little gsame which he played from time to
timz asking shon assistants about Harris Tweed.
Mr, loisley had just cxpressed the opinion that the
assocliition of Harris Tweed in the oublic mind
with the Hebrides is that it has been wholly pro-
duced, and not just handwoven there, ané he continued
as follows ;-
"Tf I might elaboratc thot answer, I tried
g 1little game from time to time, asking shop
"aggistants about it, and always you got the reply,
" 'Tt is wholly produced in the Quter Hebrides'
"sven althouvgh it may not have the Orb. Q. Did
Tyou inguire what was meant by being produced?
"A, Yes,. Q. What did he tell you? A, The cloth
"hag been manufactured there,!
With this may be compared o quastion and answer in the
evidence of Dr, Fraser Darling, who was = witness for
the pursuers, at pp. 1477-14L78:-
Q. /
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Q. 4And would you not agrece that the public
"image of Harris Tweed is something that is
“egsentially a procuct of the Cuter Hebrides?
"A, Yes."

After the mecting of 10th Fobruary 1956 the H.T.A.
cast around for some msthod of dealing with the threat
presentad by the mainland converters, which would be
more affesctive than noaceful persuasion and prossure
by lotters. The history of the Spanisn Champagne
cases, which dealt with 2 situatieon intrinsically
ruch more simple, apnears to demonstratc the wisdom
of avciding & prosccution under the Merchandise
liarks Act in Zingland in such circumstances,

Apmarently such proccedings would probably have been
beforc a Magistrate. A shareholder's action wa
advised and ccnsidercd, hut the preliminary steps were
found to have been misdirected as the purchase of
shares was made in the Wrong company. It was decided
in the snd to adopt the samc sort of srocedure as was
cventually reseortcd to in the Spanish Champagne case,

J. Bollinger v. Cosia Brava Wine Co. /19607 1 Ch. 262.

I do not considcer that having rogard to the complexity
of the situation the H.T.aA. werc unduly slow in taking
sction, and it may be observed that they were mean-

while kept fairly busy by activitics on the other side
of the fence in wnich Mr. Diplock took an active part.

Mr. /
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Ir. Diplock says ot p. 1796 that he srobably
said to Nr. RBlair Macnoughton "IT you people don't
"get together you will bs picked off liks sitting
Yducks", ®"you people" worc nce doubt the mainland
converters, plus Maclennan & Maclennan wno were very
sihortly to be controlled from Yorkshire. I think
Mr. Diplock's main spur at this time was the commer-
ecial intercst of impertant members of his Association
rather than a wholly disinterested crusade for truth
in advertisement, though no doubt he had some Jjusti-
fication for criticisms which he c¢xpressed very freely
of some of the advertising carried out by the H.T.A.
The late Mr, Z1lis in his lettcr to Mr. Sebastian
Merl dated 17th Fobruary 1956 referrced to two such
points of critieism by ir. Diplock and conceded that
they were well taken (Mo. LS of Prosess p. 60).

Mr., Diplock is found a good deal in correspondence
and company with kr. Blair Macnaughton during the
pariod from 1956 onwards, and in & letter to Mr.
Macnaughton datcd 3rd December 1957 (Mo, LL9 of
Process p. 467) he talks of "our sfforts" obvicusly
in relation to ths campaign against tho H.T.4d.

Ta a letter to Mr. Macnaughton dated 6th Docembser
1657 {(No. 449 of Process p., L68), writton ot a time
when the four pursucrs cnd Maclemman & HMaclennan wore
engaged in efforts to organlise themselves, lr.

Diplock /
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Diplock suggested yet another definition of Harris
Twecd, and added the comment:

"One point scems rather important - should we say

"that the yarns are made from ons-hundred per ccnt

"new Scottish wool? Forsonally I think we should,"
It may be observed that at that time none of the five
companics concerncd were producing cleth which would
have answered to this dofinition if 100,. ncw Scottish
wool had been included ag & reguirement.

In the ovent ons of the greatest difficultics
was to dsvise s definition which would cover all
thosc producers who were cndeavouring to create the
noew organisation, wnd even after = meeting at the
Zainburgh O0ffice of the National dssocliation of
Scottish Wcollen Manufacturers on 28th January 1958,
which was oattended by represcntatives of the first,
szeond and third-named pursuers and Maclennan &
Maclennan as well as by Mr. Dipleck and Mr, aglen,
the Bcerctary of the RNutional assocciation of
Scottish Woollen Hanufacturers, it proved impossible
to agres upon o definition which would be acceptable
to all the intercstcd parties. Eventually Moclennan
& Maclunnan, who wore partly dependent on Inglish
spinning and probably also on Zaglish finishing, fell

out, and apn»licaticn wos made for regigtration of a

[ 2

company which became I.E.T.P. 2nd was

5th /
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5th November 1958, The corrssnondence between the
golicitors employsd by the promoting compsnics and
the registrar of companics is contained in No. L46
of Process pp. 129 s3q. It is rother surprising to
Tind in a lettor dated 3vd iay 1953 (Je. LLS of
Process p., 134) & statement by the promoters!
solicitors to tho offoct that the promoters included
in adcition to the first, sceond and third-nomsd
pursuers, "a number of private individuals including
"represcntatives of the Islanders who hand-weove the
Ttwgoed, " There is no uvidence to support the
passage quotsd, thcough it may hove influcneccd the
Board of Trade in suggesting as possible altsrnative
ames "Independent Harris Tweed Produccrs Lid." or
"Independent Harris Tweed Weavers Ltd."  In any cvont
the name eventuallyselected was "Independent Harris
"Meed Produccrs Ltd." Apart from the corrcespondenca
and What may be implicd frem the provisions cf
scctions 17 and 18 of the Companics et 1948, there
is nothing to sho? what considerztions lud the Board
of Trade to approvs of this name, Nor is there any
vory helpful evidence as to what were tho precisc
viuws of the Board of Trade at this time, though they
appear, 4as one Wwould cxpect, to have been fairly non-
commi ttal, lMr. Diplock ap-ears to have had some
contacts at variocus tirmes with an official of the

Board /
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Board and sg¢veral Members of Parliament had also becn
intercesting themsclves in the dispute, In my opinion
the name chosen wWas & misnomer in both its aspeéts.
The threc original members of I.H,T,F. werc not
"independent produccrs" in the scensc in which that
term had been used in the past, nor was thoir product
in my opinion Harris Twecd. The original dofinition
of “Harris Twecd" adopted in the memorandum of
I.H.T.P. wass
" 'Horris Tweed'! moans cloth made from pure virgin
"wool dyed and soun in the Outer Hebrides or else-
"where in Scotland, hand-woven by the Islanders in
"the Outer Hobrides, and finished in the Outer
"Hobrides or clsewherc in Scotland.™
This dufinition, as will be scen, was later altcred.
In the .Jutumn of 1958, before the incorporation
c{ I.H.T.P. Mr, Diplock had paid his visit to the
Outer Hebrides in company with lir. Blair Macnaughton,
and from the svidence I infur that the objoet of this
vigit was to persuasde or concuss the Island interests
into acecepting a definition of Harris Twoosd which
would be satisfactory to the members of I.H.T.F.
This was not o very hopeful prospect, and the visit
cpocars to have buen ineffective. It gave onc of
the Orb producers the cpporftunity of bringing to
Yr., Divlock's attention & label of the second-named

pursuers /
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pursuers (label No. 20 in No. 298 of DProcess) the
script of which, in respuct of the words "Horris
"Tweed", bears a striking rescmblance to that on the
Orb labels Nos. 1 to 5, Mr. «. Ii. Hcleod says
(2t p. 2885) that he knew the R.T.S.a. WeTE antagon-
istic to the Orb section of the industry, and I am
satisficd that Mr, Diplock would not have agrecd to
any compromisce dofinition which was likely to be in
the loast satisfoctory to the Orb Producors or to the
He Touiy The letter from Mr. Dinloek to Mr. Blair
Maenaughton dat:d 15th October 1958 (Wo. L49 of
Process p. L477) shows how closely involved Mr.
Diplock was in the formation of I.H,T.P. and the
attendant publicity. The R.T.S8.... greeted the
formation of I.H.T.P. in its Bulletin for November
1958 (No. 152 of Process) with a considerable flourish
of trumpets, in an article which included the in-
accurate statcment that the emblem illustratced was
the registercd trade mark of I.H.T.P. Counseél for
the defenders was disposed to suggest that, in the
tight of this mistcXke, 1t i1l boucame Mr. Diplock
to indulge in lordly criticism of over-enthusiaostic
advertising by the H.T... This %322%#& point well
taken.

Very soon after its incorporation I.H.T.P. applied
to Lyon for a coat of arms. The procedure occupled

the /
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the early months of 1959, and the ownclication was
opposcd by thce H. T, .. G2 result of the opposition
and of pressurce exercisod by Lyon was that I, H.T.P.
wers compelled tc ineclude in their definition of
Harris Tweed a requirement that the wool should be
Scottish wool, The implication in JArticle L of the
Condescendencs at p. 29D of the Closcd Racord that
the pursucrs uscd nothing but Scottish wool is dis-
proved by the cvidence, I am sutisficd that the
pursucrs only started using 100% Scottish wool in
1959, and that they did so as a result of pressurc
Irom Lyon. Tne Lyon procecdings arc fully documented
in No. U447 of Process po. 1 seg. and wercs dealt with
in some detail in the evidence. Thé cobscrvations of
Lyon at p. 31 in Ho. 447 of Process may be noted.

I.H.T,P., adoptcd their amended definition of Harris

+J

wecd by Special Rosolution on 29th January 1959.

The amsnded definition has alrecdy heen quoted, ond

it was followed falrly closely by the R,T.S.... in the
1960 edition of thoir Standards of Rotail Practice
Pices Goods Mo, 1567 cf Process 2t p., 25, which also
introduccd the requircment that the wool should be
Secottish. In respoet of this reogquirement the

R.T. 8.4, thus went full circlc. The grant of arms
was followed by another enthusiastic article in the
R.T.8.4. Bulletin for .pril 1959 (No. 154 of Process),

and /
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and the Bullutin of March 1360 (Nc. 155 of Process)
gre2ted the disclaimer on 22nd Maren 1960 of the
exclusive usce of the word "Harris" apart from the
mark in the Rogistration of the Cortification Mark

in the United Statcs of .umerica. Nos., 66 and 113

of' Proccss, The c¢vents which led up to thot dis-
claimer szem to have resulted from steps taken in that
country by I.H.T,2,, ¥r. Blalir Hacnaughton, kr.
Stevens and kr. Diplock, cnd it thercaefter beeame
possible for members of I,H.T.P. to get their product
through the custcms of the United States of .merica
unacr the name "Harris Tweod" without the guestion
being rseferred tc the reoprescntatives of the H. Tedi.
thera, In March 1960 an episode occurrcd in the
Outer Hobrides on which counsel for the pursucrs
Ploced a good deal of emphasis, though it finds no
place in thce pursuers' nleadings. In that month
lettcrs were scht out by the second cnd fifth-namcd
dofenders to the weavers oa their books, and I am
preoparcd to accept that the objcet of these lotters
was to bring prossurc on the weavers so circuloriscd
to weave islaond-spun yarn only, (Me., LLU7 of Proccss
pp. 63-66). Though this cpisode may, like some of
the cvents conncetsd with the Dmbargo of 1933, lsave a
somewhat ungleasant tastc in one's mouth, it is in my

opinion /
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opinion & side issuec which does net, in any cvent,
ag8ist the pursucrs. I it is anything otihcr than

a prejudicial point, it oppears to me to have been an
action dusigned to prevont the weavers on the lists of
two Orb produccrs from weaving varn imported from the
mainland, and to that sxtent to show that the Orb
produccers in qussticn were not inactive. By this
time very considerablc yardages werse boing produced
and markoetcd by the pursuers as is shown by thoe levy
returns kept by I.H.T.P, (Ho. 289 of Process).
KFeanwhile Mr., Jamcs iimcedcenzld had about the ond of
1959 disposed of the shorochelding in his companies to
Grampion Toldingzs Ltd., and onc feels the timing was
again cxact. On 6th July 1960 ths first five
defenders in the present uction raised sn ocction on
behalf of themsclves and all othor makers of "Harris
"Twecd" in the Cuter Hebrides in the figh Court of
Justice, Chancery Division, in fngland agsinst five
dofendants, who incliuded the first throee named pursusrs
in thae presant action, seeking certain injunctions to
pravent the pursucrs and othors using the words "Harris
"tweed" in conncceticn with the marketing and disposal
of their own products. Thisc injunctions were sub-
stantially in the terms set forth in article 6 of the
Cendescendcnce. The defendants in these English pro-
cacdings includcd in addition to .wrgyllshirc Weavers

Ltd. /
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Itd., 4. & J. Macnaughton Ltd. and the new Scottish
Crofter Weavers Ltd., both Hepworths Ltd., and
Independent Harris Tweed Producers Limited,

After certaln preliminary preoceedings on the guestion
of service out of the jurisdiction had taken place

in the English action, the present action was
commenced in February 1961.

Even after this very lengthy consideration of
the history of the events which have led to tle
present action one feels that justice has hardly
been done to the huge volume of information with
which the Court has been provided as a result of the
irdustry of the parties and their advisers. In
such a situation it is almost impossible to avoid the
criticism of seeming to over-emphaslse some details
oY the facts and to have disregarded others. An
attempt has however been made to give a picture of
the whole background and history over the years,
which may at least be adeguate to enable proper
consideration to be given to the grounds of the
pursuers' action and the defences thereto.

Counsel for the pursuers stated that the purpose
cf the action was to protect the legitimate trade of
the pursuers and to prevent allegations that their
twocd was not genuine. He did not sbandon the
pesition that he could still obtain a decree of

declarator /

arnd I have come 4o think that in the case at least

of the declarator it was a concession which caald
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declarator in the terms sought, even if his conclusion
for interdict failed, but he made it very clear that
the action was one of interdict mainly, and that the
second conclusion was by far the more important to
his clients. In my opinion, it is at least doubtful
whether upon authority and in the circumstances of
this case the conclusion for declarator coulgd survive
1T the conclusion fop interdict were to fail, But
upon the view which I have taken 0f the case, it is
umnecessary to decide that question, In my opinion
8 declarator in the form sought by the pursuers
cannot be granted in the light of the evidence led.
The parties to the present action are agreed that
"Harris Tweed" has not become a purely generic
name, and in my opinion this is in any event
conclusively established by the evidenge. As T
have already indicated, Counsel for the pursuers
conceded that the pursuers must in effect stand or
Tall together. This concession was made after the
roint had been €xplicitly put to counsel and after he
had had an opportunity for deliberate consideration,
ard T have come to think that in the case at le ast
of the declarator it was a concesslion which cazld
not have been withhelq. Moreover for bPractical
reasons it is obvious that counsel for the pursuer
could hardly have adopted any other attitude since
the /



263,

the formula used in the first and secong conclusions
of the summons, as amended, is based upon, and indeeqd,
with one exzception o Which I have referred, follows
word for word, the amended I.H.T.P. Definition contain-
ed in the special rescluticn passed on 29th January
1959 (fc. 176 or Process).  One result of the fope-
goelng situvation is that from a practical point of view
the validity of the declaratorp sought can be tested by
reference to the production, processing, marketing and
disposal by the first and fourthe-named pursuers of the
tweed vhich they had handwoven in South Uist from 1952
onvards, Thesge operations, though only from 1859
onvvards, are covered both by the I,H.7.2, Definition
and by the terms of the declaratory conclusion, This
is, perhaps, not rarticularly surprising since in my
opinion the I,H,T,P, Definition was framed so as to be
sufficiently wide to cover the opsrations refsrred to,
I have already referred to the use of the word
"eloth" and not "treed" used both in the I.E.T.P,
Definition and in the declaratory conclusion of the
sumons, Why the term “elotn! was selected remaing
something of g mystery, but it is difficult %o imeagine
that the use of that wora instead of the word "iees!
Was a mere error without Ny object, The evidence
fuggests to me thoet the I.H.T.P, Definition was
evolved after a good dsal of discussion =zng thought,

and /
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and despite the fact that the first ang second
conclusions of the summons were amended in the oo urse
of the proof by the addition of the words "by the
"Islanders” after the word "hand-woven" theip terms
also must Presumasbly have been the result of capeful
deliveration. As I have already said, there is
some evidence that material caxid be produced in
gccordance with the I,H.T.P. Definition which would
answer the description of "eloth" but not of
"tweeat, I cann»t find any satisfactory
contradiction of that evidence, In these
circumstances I am of orinion that the cage in
support of the declaratory conclusion collapses
at the very outset upon the short ground that the
Court is being invited by the vursuers to grant a
declarator that they are entitled to produce,
Process and market as "Haprpis Tweed" material which,
although it might fall within the I.H.T.P. Definition,
might not even be tweed. It may be noted, noreover,
that there ig a substantial body of evidence to the
effect that Harris Tweed is recognised as having
certain distinetive characteristics, including
amongst others that it is/zingle—width tweed with a
particular appearance and somewhat rough handle, and
that 1t possesseg extremely good wearing qualities.
Therefore it is by ne means academic fop the
defenders to attack the declarator on a ground whi ch,

regarded /
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regarded Superficially, nay appear narrow, It is
in my opinion clear that those who produce tweed
Wnich qualifies for the Orb mark, including the
defenders, broduce a tweed with the sort of appear-
ance, handle ang wearing gqualities which are
recognised by the burchasing public as characteristie
of Harris Tweed and to which it owes rart of its
reputation., The pursuers in my opinion have
failed to prove that "cloth" produced in accordance
with the formula adopted in the first conclusion of
the Summons woulg necessarily have these well-known
characteristics, or that it would neceessarily even
be tweed, Indeed, as I nave sald, there is
evidence to the contrary which has not been con-
tradicted,

The defenders also attacked that part of the
pursuers' formula which relateg to the hand-weaving
brocess, The part of the formula relating to
that process which is contained in the I.H.T.P,
Definition, and in the first and second conclusions
of the Summons as amended during the proof, is in
the following terms videlicet: "hand-woven by the
"Islanders in the Outer Hebrides"., That this formula
would cover hand-weaving on concentrations of looms
in sheds, mills or factories was not, anmd could not
be disputed, Indeed it is clear vhat the formulsa
was designed to cover operations such as those carried

out /
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out by the fourth-némed pursuers at Lochboisdale and
Bochar in South Ulist. Moreover, it would cover
handweaving on concentratlons of looms installed in
unlimited rumbers in the mill premises of large
converters, such for example as the second, third
and Fifth-named defenders and Smiths of' Stornoway.
The evidence satisfies me that part of the reputation
which Harris Tweed enjoys and has for long enjoyed
with the purchasing public 1s based on the T act
that it is not only a product of the Outer
Hebrides, but also the product of a cottage or
home industry. This part of the reputation of the
material now survives very largely on the strength
of the hand-weaving process, but I am satisfied from
the evidence that in the mind of the purchasing
public, and indeed alsc in the mind of the trade, it
is an important factor and an important selling
point that the main surviving hand-process should be
carried out not under factory conditions but at the
home, at the cottage, at the “eroft" or however the
witnesses with more or less accuracy chose to put it.
The conception of a home or cottage product has
always in my cpinion been a very important feature
and selling point of the genulne article. No doubt
it may be said that the selling force of this part of
the reputation of the material is sentimental and

romantic /
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romantic rather than practical, and that hand-weaving
under factory conditions would have certain
advantages for the weavers and might even produce &
superior or certainly a more uniform material,

That may or may not be so, but +he fact remains in
my opinion that one reason why Harris Tweed is
purchased by the public, and also one of the reasons
why producers and sellers of cloth, including the
pursuers, are so anxious to make use of the name 1is
its reputation as a home or cottags product. It

igs felt, and in my opinion rightly felt, by those
who purchese Harris Tweed that they are asslsting
the inhabitants of remcte islands to supplement the
hare living which they are able to wrest from the
soil or from the sea by engaging in their oﬁn time
in weaving, not necessarily actually inside tle
home, but in its reasonably close vicinity. This
conception has always in my opinion beenin the
mind of the purchasing public since Harris Tweed
became a commercial article, and indeed it was one
of the main objects of those who originally
promoted 1ts sale on a commercisl basis to do that
very thinge. It was natural, therefore, that this
central idez of the original enterprise shald have
been brought plainly to the notice of the purchasing
public and that part of the a-peal of the product

should have been, and should have remined, an appeal
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to the charitable, sentimental or romantic impulses

of the purchasing public. Since 1934 that conception
has been kept clearly before the purchasing public by
the inclusion in the 1934 Definition of the words

gt their own homes" and by the constant references to
the conception and to these actual words in the massive
advertising carried out in particular by the H.T.A.
Any attempts by producers to concentrate looms 1in
their prenises have been in my cpinion short Iived,
and, so far as concerns the ultimate purchaser,
surreptitious. In my consideration of the evldence

I have referred to certain concentrations of loons
which/gigge prior to 1934 in the Islands and to the
pooting out of that tendency which took place

at the time when the Orb regulations were amended

in that year. I have algso referred to the circum-
stances undzr which the fourth-named pursuers

arranged hand-weaving under factory or semi-factory
conditions from 1952 ornwards ard their methods of
disposing of material so woven. S8o far from the
ultimate purchaser being informed that the material
produced by the first and fourth-named pursuers was
woven, not by the Islanders at thelr own homes, but
by employed persons on looms provided by the
converters concentrated in sheds or mills, the
purchasers were told for example that the retailers'

suppliers /
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suppliers were not members of the H.T.A. op that the
tweed wae not marketeq through the H.T.A. or even that
the tweed, which was said in other respects to be
identiecal to tweed stamped with the Orb, was "solg
"by the Crofters themselves direct to the trade" or
"purchased direct from the Crofters®. Thus, totake
one example, the wholly factory produced article
emanating from the weaving mills of the £ ourth-named
pursuers at Lochboisdale and Eochar reached the
ultimate purchaser from Hepworths Ltd. under the gulse
of something purchased di rect from the crofter,
although, as ¥r., Wilkinson says, Hepworths Itd.
Were not purchasing any tweed direct from any
crofter either in 1953 op 1960,

I should perhaps make refererce at this point

to the averment made Dy the pursuers in Article 2 of

the Condescendence at PPs 9E to 10A of the Closed
Record to the effect that some weavers working for

Orb producers do not weave "at their own homes" in
accordance with the Orb definition and that there are
& number of weavers' sheds, where such weaving is
done, erected on open ground at Inaclete Road,
Stornowgy . A good deal of e vidernce was led on

this point, and there was wnsideravle O ntroversy as
to the meaning of the words "at their own homesg"
contained in the 1934 Definition, though the controversy

was perhaps somewhat muted by the time it came to the

Hearing /
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Hearing on Evidence. The difficulty on this point
lies in the application of this part of the 1934
Definition to cases which are on the border line,
since in my oplnion it is in each case a question of
circumstances whether a particular tweed qualifies
in the respect that it has been hand-woven by the
Islandser at his or her own hone., Clearly this

part of the definlition would exclude tweed which had
been hand-woven on one of a concentration of looms
in a mill or factory. Equally clearly it would
include tweed hand-woven in one of the rooms of the
house in which the weaver lives, or in a barn or shed
immediately outside on the weaver's own graind.

The expression is "at" not "in" their own homes,

and in the case of a crofter it would in my opinicn
in general be difficult to contend that tweed
hand-woven in a shed anywhere on his own croft was
not hand-woven at his own home. On the other hand,
I think in some of the cases referred to in the
evidence, in Stornoway in particular, the Orb stamp
ought not to have been applied, and it may be that
there are a small nmamber of cases outslde Stornoway
where the tenants of Local Authority houses who

had their looms in weaving sheds situated on the land
of neighbours or friends or on the common aight not
to have had their tweed stamped with the Orb. One

can /
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can understand the disinclination of the H.T.A., and
their stampers to interpret this part of the definition
" too narrowly in practice, particularly in the case of
the tenants of Local Authority houses, but I think 1t
should have been borne in mind that there is a clear
duty not toc apply a certification mark except in
accordance with the regulations applying to the mark,
and also that in each case a declaration in the form

of Nos, 360-36L of Process had to be executed. This
matter would have given me some difficulty had my con-
clusion not been that the number of weavers and the
amount of tweed which.;;gfopen to this particular
attack“ﬁégltiny in comparison with the total number

of weavers whose work gualified for the Orb and the
total amount of tweed stamped with the Orb respectively.
T do not consider that the small number of instances
which were established by the evidence were sufficient
to justify the conclusion that that part of the
reputation of tweed gualifying for the Orb which is
based, as I have held, on the hand-weaving process
being a process carried out at the home, cottage or
Meroft! was obtained by the producers by means of a
fraud. The present case is in my opinion very dif'ferert

in its circumstances from suchcases as Bile Bean

Mapufacturing Co, Ltd. v. Davidson 1906, & F. 1181

which/



272

which was in this respect relied upon by counsel for the
pursuers, What happened in the present case was that
in a very small number of cases the stampers of the
H.T+A. and the hand-weavers concerned gave an inter-
pretation to the words "at their own homes' which was
in my copinion too wide, Lven assuming that the
producers were aware of the circumstances of each
particular case, I think it would be stretching matters
much too far to hold that the part of the reputation
of Harris Tweed which depends on hand-weaving at the
home, cottage or "croift'" has been built up dishonestly
and that the traders concerned have been gullty of such
misrepresentations with respect to their gocods as to
amnount to a fraud on the public, Before i pass from
this aspect of the case, I feel it right to make the
comment that most of the small number of cases which
were successfully attacked in this respect are probably
traceable to a rule made by the Local Authority, which
appears unrealistic and perhaps unfortunate when
applied to communities now so largely dependent
economically upon the hand-weaving of tweed,

The two grounds which I have alr=ady mentioned
are in my opinion amply sulficient to justify the
conclusion that the pursuers are not entitled to the
declarator which they seek. It is therefore strictly

unnecessary/
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umnecessary to go further, and I certainly do not
intend to be led into attempting a definition of Harris
Tweed of my own. The Court is not called upon by the
conclusions of the summons in the present action to

lay down the widest Possible definition under the
umbrella of which material might be produced, processed,
marketed and disposed of under the name "Harris Tweed" .
In any event I am respectfully of opinion that there

is much foree as well as much good sense in the cobserva-
tions in an analagous situation of Lord Greene MR, in

Wright Lyon and Co, Ltd. v. Wright 66 R.P.C. 149 at

Pe 152 to the effect that it is not the business of the
Court to give instructions or hints to intcrested parties
as to how near the wind they can sail. Assuming that
the pursuers are entitled +to an answer to their declara-
tory conclusion, the answer I would give is nay, and I
have already given two specific reasons which in my
opinion are sufficiently, and in the second case niore
than sufficiently, established by the evidence led. I
would, however, be prepsred to proceed upon further

and even wider grounds. In my opinion the evidence
establishes that a tweed to be legitimately described
and marketed as Harris Tweed must at least conform to
the requirements of the 1934 Definition, and indeed

I would be prepared to hold upon the evidenece that

the/
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the reputation of the genuine zrticle with the purchag-
ing public depends on its being a handwoven tweead
Wholly made, manufactured and produced in the Outerp
Hebrides from 100% pure Scottish virgin wool, and that
the name "Harris Tweed" has bscome distinctive of a
tweed so made, manufactursed and oroduced, Probably as
4 practical matter complisnce with the 1934 definition
in effect involves that the tuced is & complete pro-
duct of the Outer Hebrides, as I have already indicate
ed, The defenders, or at least the ma jority of the
defendsrs, have in my Opinion established that theip
goods conform to all the foregoing requirenents and
have attached to them the reputation which results

from conformity therewith, and I think the attempt by
the pursucrs to establish reliance by Orb producers

on mainland brocesses, other than the blending and
scouring of the rav material “hich was disclosed as
being produced in Scotland, entirely failca with the
¢xception that one or two of the smell defenders made
surreptitious use of mainland yarn before thesge
practices were detected by the H.T,A. stampers in the
mid-1950s and put an end %o by zction taken by the
H.T.A, and the Stornoway mills, The material pro-
duced by the respective Pursuers on the other hand

in varying degrees fails short of’ conforming to

these requirements, though the matericl which falls
furthest short, namely the cloth hand-voven by employees
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of' the fourth-named pursucrs under factory conditions
in South Ulst, would still be within the formula con-
tained in the declaratory conclusion and in the T.H.T.P.
Defintion. In my opinion the declarator both in form
and in fact is, like the operations of the pursuers to
which I have referred earlier in this Opinion, a mere
device designed to enable the pursuers, by attaching
the name "Harris Tweed" to their product, toc use the
reputation attaching to the genuine article and to

pasg off their goods as the goods of other manufac-
turers and producers who inelude amongst their number
the defenders, or in any event the majority of them,

I should be sorry to think that the law of Scotland is
unable to give protection to a class of producers or
makers in a loecality or region, such as was provided

by the English Court in J. Bollinzer v. Costa Brava Wine

Co. Ltd. /1960/ 1 Ch. 262,/1961/ % W.L.R. 277,and I

should not hesitate to follow the reasoning of that
decision if I considered that the description of the
present action by Counsel for the pursucrs as “a passing
"off action in reversd' was accurate rather than merely
rlausible, Whether an Island producer using some of
the metheds adopted by the pursuers could succeed in

obtaining a declarator similar in terms to that sought

by/
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by the pursuers in tis présent action, it is unneces-

sary for me to say. T will only express the opinion

that I think it extremely doubtful whether such a

producer could succeed, judging at any rate by the

evidence led with regard to the operations of firms

and companies such as Maclénnan & lMaclennan and the

Clansman Tweed Company. gimilarly I do not find 1t

nccessary to decide whethesr an Island weaver-producern

of 50/50 tweed who had supplied his or her own clientéle

over the years with a product under the name “Harris

“Pweed”, which sometimes or even always contained an

adnizture of mainland-spun yarn, could succecd where

the pursuers have failed. T have already commented

on the methods adopted by somc producers of 50/50 cloth,

but it is sufficient to say for the purposes of the

present action that the pursusrs at any rate are not

entitled to the declarator which they seek, and that the

question whether sny other producers are in the same

or in a different position would, if i1t should arise,

be matter for decision in snother and different process.
It is clear that if the pursucrs were to be granted

the declarator which they seek the practical effect of

a decision in their favour would be that the only

manufacturing process which need have any connection at

all/
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all with the Outer Hebrides would be that of hand-

weaving, and that that process could be carried out
hy employed persons on a concentration of looms in a
mill or factory beside the piler~head at some convenient
Island harbour. Artifielality could hardly be
carried further, particularly when 1t 1s borne in mind
that certain of the pursuers' witnesses malintained
that the wool need riot even be Scottish and that the
remaininé processes could be carried out, for example)
in Yorkshire. When one engulres why such absurd
stratagems should be adopted, as were adopted for
example in South Ulst by the first and fourth-named
pursuers, and at Tarbert between 1927 and 1934 by

A. & J. Macnaughton, the answer 1s plaln. The

object is to obtain the use of the name "Harris
"Tweed" wlithout which the eventual product would not
in normal times sell. In short, the purswe rs are

in my opinion endeavouring by their declarator to
attach to thelr product a name with which its
association may be purely artificial in order to make
use of the reputation and gooi:will which has been
gained by Island producers of what is in my opinion
the gemuine article., A good deal of evidence was led
on either side with regard to the economic effects
which might result from a decision one way or the
other in the present action. S8uch conseguences are

not /
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not in my opinion matters with which the Court can
in the present case be concerned. On the other
hand, I am satisfied that the reputation of Harris
Tweed in the mind of the purchasing public has
always been derived, not only from quality, tut also
partly from a public sympathy with the economic
plight and hardships of the inhabitants of the
Quter Hebrides., Stratagems aimed at the use of the
name "Harris Tweed", which result in substantial
diminution of the economic assistance which the
product affords to the Islanders, in my opinion
cut across the whole conception which exists and
has for long existed in the public mind. It is
beslde the point to say that an egually good or
even identical product could be produced elsewhere
and by other methods. The f act is that locality of
manufacture quite as much as, if not more than,
method of manufactupe has always formed an integral
part of the reputation of Harris Tweed in the mind
of the purchasing public. "People who buy this cloth",
as Mr. Moisley put it at b« 3858 of the evidence,
"are not only buying a piece of cloth;they are buy-
"ing an association with the Hebrides". Hence for
example the repeated, and except in a single instance
unnecessary, use of the words "Outer Hebrides" in the
T.9.,T.P. Definition and in the first and second
cocnclusions of the Summons in the present action,
One aspect of the gquestion with which I am &t present

Acaling /
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dealing is brought tc a point in a passage from No. 196
of Process st page 370 (guoted by HNr. woisley at p.3939
of his evidence) which is 1in the following terms:
Wooottish industry, lowland and nighland alike, 1is
Heontinuously bedevilled by problems of location.
taueh industries as have overcome these problems have
_“done so by specialization, ofiten relying on a2 unlque
peputation as to guality, a reputation which in the
“mind of the buyer is closely bound up with geographi-
"ozl origin. Thus a natural disadvantage is turned
4o mdvantage. Harris Tweed is perhaps the extreme
"example of this. The reputation gained by products
"of cottage craftsmen has been transferred to those
o large-scale industry.”
The article from vwhich this passage has beéeén quoted
goes on to indiecate, as is the fact, that the word
UHaprpis" came in the context of the name "Harris Tyzed"
to be accepted as covering a wider geographical area
than Harris itself, namely Lewils snd Harris, and in my
opinion it is clearly established by the evidence that
in this context the woéd "Harris'! has long been under-
stood by both the trade and}?&rchasing rublic as a
geographical term covering the whole of the Outer
Hebrides. The aspect of the matter with which I have
been dealing is ever better put by Hr. Shaw Grant in

a/
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a passage from his evidence at DDe. 6£388-6389 which

deserves guotation in full:
"g. What is your personal view of 2 mainland manufac-
“turer producing yarn, sending it over to the Islands
"+o have it handwoven, recsiving back the unfinished
“oloth and having it finished on the mainland and
"marking! (9marketing) "it as Harris Tweed? A. I
'think it cuts right across the whole history and
"purpose of Harris Tweed as I understand it. The
"Herris Tweed trade was set up by people outside
“the Island in an effort to create employment and
"help the crofters in what is economically the
Ymost difficult part of Britain, with the possible
"gxception of Shetland,and throughout the whole
"history of the industry it has been regarded that the
"Punetion of the trade, the social function of the tr=de,
"as one mizhit say was to provide the maximum benefit for
"the residents in the Island, particularly the residents
"in the rural arcas, and the system which has grown up
"in recent years seems to me an attempt to get the
"maximum advantage from the reputatior and the value
of the name with the minimum contribution in employmert
"to the area. To that extent it is auite contrary 1o
my conception of what the Harris Tweed trade should be'l

There is nothing in the passzge just quoted with which

on/
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on & consideration of the whole svidence led in the
bresent case I would diesagree, and I rofer also to

a further passage in Mr. Shaw Grant's evidence at

p. 5401 where he expresced the opinion that "the
"Harris Tweed industry must be concerned with the
"economy of the Island because it is for that
"purpose that the tweed came into existence, and that
"the name was first publicised."

Before I pass from my consideration of the
declaratory conclusion, I rust refer to one further
difficulty which, in my opinicn, coenfronts the
pursuers, I have alrcady expressed dcouvts as to
whether as matter of competency the declaratory con-
cluslion eould survive by itself, but in any event I
would not be disposed, particularly in the absence
from the process of interested partics and probably
& good many of them, to nroncunc: a declarator which
might have the effect of deciding ab ante and
authoritatively and possibly for all time that any
cloth oproduced by the pursuers by methods falling
within the four corners of ths formula which they
have chosen could be produced, procecsed and marketed
as Harris Tweed and dispos=zd of anywhere in the world
as "Harris Tweed!, The case Tor granting the
declarator sought in the ovresent case certainly does

not /
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not seem any stronger than the Proposition which

failed in Calliender's Cable & Construction Co. Ltd, v.

Corporation of Glasgow 190C, 2 ¥, 397, ioreover a

Court weould, I think, hesitate to grant a declarator
in the wide terms sought and, 1t would seem, with
world-wide effect in a cage where very far-reaching
consequences might follow in relation, for sxample,
to the ilerchandise Larks Acts in the United Kinzdom
and similar legislation which no doubt sxists else-
where, However, as T have indicated, the case in
support of %the declarator hag in my opinlon on a
aumber of grounds railed on the merits.

I now turn to the conelusicn for interdict wizich
counsel for the pursuers stated, rightly as I think,

was the main conclusion of the Surirons, Strictly

[

t i# perhaps net necessary for me to go further than
t¢ say that the cpinions which T have formsd on the
merits with vegar to the declaratory conclusion ars
also fatal to the pursuers' conclusicn forp interdict,
It would, howevaer, do less tihan ;ustice to the elabor-
at¢ arguments pressnted cn both sides if I did not
doal with the more detailsd submissions of ccunsel,

nd particularly with an argument which wes direct:d

w

by counssl for the defenders te the whale question of
the nature and ferm of action adopted by the pursuers.

I/
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I have already indicated that I regard as unsound the
uescription of ths action as one of "passing of f in
"reverse’, particularly if it is intended by that
vhrass to suggest that the defenders havs to be
rogarded in all respects, including onus of proof,
as irf thej had launched a passing off action against
the pursuers. o doub%, e¢ven if ths action were to
be so regarded, vhat I h ve alrcady s=2id is sufficient
to slhiow that the defenders cr some of them would
succecd in such an action, but even as a purely
practical matter I am unable to ses how the pursvers
con legitimetely use an action in the present form
in the way for which they contend, particularly as
the selection of defonders appears to have been made
cn & somewhat arbitrary basis, The general ccon-
necting link betwsen all the defendsrs is not gagy to
discover, though I was teld that they in rfact form
the oppesition to certain trade mark applications
made in 1959 and 1960 by I.H.T.P. and its
member companies, the pursuers, Those applications
a&re not menticnsd in ths pleadings, but scme refer-
was made
ence/to thom in the course of the evidence. put,
aovever tihc defenders have been selected, the fact
that they hapsen to be rival traders coss not appear
to me to be cssential to the coneclusion for interdict.
The pursucrs would no doudt maintaian that they should

have /
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have a remedy against anyone who made allsged wrong-
ful asscerticns such as those coniplained of, whether

or not the persca who maede the assertion was a rival

ot

rader, Thus, upcn any view, the present asction

4=

8 wider in scope than a pessing off action could be,
gven in revarse. It is verhaps uniertunste that tho
attention of the partivs was nct directed st an

er stage ¢f the »recsedings to the quzsticn of

[ N

arl

PN

m
i

the form of the zction and tho conseqguences of the
pursuvers having adonted thot particular form. One
result has been thet I have heard & full argument on
this particular aspect only from the dsfenders, since
counsel for the pursusrs was conicnt to describe the
action as ong of "passing off in reverss" and
approached his consideration of the evidence and nis

§ na was

[

submigsions in law on that basis. Th
perfectly entitled to do, thoush I have come to think
that it might havs been wissr to tnticivate an argu-
ment aleng the lincs which counsel for the defenders
submitted with regard to the nature of the remnedy
sought and the raquirements of cur law in relation to
that remedy,

The remedy which is sought by the pursuers in the
sccond conclusion of the summens, to wWiich I am
inclined to think ths 7irst coaclusion is merely
ancillary, is thot of interdict. The nature of this

remedy /
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remedy is well-known and is sumrarised in Burn-
Murdoch on Interdict . 1 »nara, 1, To qualify them-
selveslfor the remedy the pursuers must show that &t
the time of raising the action o Jrong was in course
of beinz done against then by tha defcnders, or that
there are reasonoble grounds for apprehension that
such wrong 1s intended, In ths preseat case the
pursuers rely on alleged wrong-doing or viclation of
thelir rights by ths defendors in thoe rast, scme of
whlch wrong-doing may be said to bo continuing, as
evidence that such alleged wrong-deing or violation
oi’ the pursucrs! rights may be continucd or repsated,
Thus it is of the c¢ssence for the pursucrs to cstabh~-
lish that they are faced with a2 threatencd wrong by
the defsenders reasonably to be aporehended. It is

thercefore important to consgider inter alin whether

the matters on which they rely were in fact wrongs
dons to them by the derenders cr vicolations of their
rights by the derfonders. These are matters which T
will ccnsider in due course. Heanwhile I must
cxpress the view that the form of the interdict sought
in the przsent casc is somewnat unususl in a number

of ruspects, since it is desligned according to its
terms to provant a wrongful agsertion in Scotiang or
elsewherc of a certain proposition, Thus the recmedy
sought might affect an cssertion by the defenders, or

prcesumebly /
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presumably any of themw, anywhere in the world to the
effeet stated, and, as the pursuers have Jurisdiction
agrinst the defenders in the Court of Session, 2
breach of the interdict committed anywhere in the
world might result in proceedings against such
defender or defenders Tor bresch of interdict with
pc3sible penal ecnscquances of a most scriocus cgharac-—
ter. In such a gituetion it is in Iny opinion very
neeessary that the interdict sought should be framed
in terms which would not leave any reascnable deubt in
the minds of thc defenders -8 to what they are ror-
bidden to do. If the interdict sought was simply

an interdict agoinst moking 2 certain asscrtion, no
doubt the matter might be comparatively straight-
forward, but hore the inteedict sought is an inter-
dict not merely against making an agsscrtion, but an
interdict prohibiting the wrongful assertion of the
proposition in question. This introduces a number
of complications ond in particular it appcars to
assums that therc might be circumstancos in waich the
proposition might be asserted by the defenders or
somc or cne of them wWithout that asscrtion being
wrongful, It would thus be left to the defendars *o
ascide whether or not the circumstonecs were such as
to make the zssertion wrongful. AS my later examine-
ation of the law will demonstrate, it might wsll be a

matter /

—— . A



287,

metter of considerabls difficulty, if such on interdict
were 10 be pronounced, to decide whether the nssertion
wes In the circumstnces wrongfully mode. This applies
porticularly in 2 case whore the interdict sought has an
effect whiech is world-wide and where the position might
accordingly vary from country to country. In o case
where the de guo is whethsr or not it is wrongful to
assert that the production, processing, marketing and
digposil by particular persons of a4 particular article
under a certoin nome is not the production, processing,
marketing 2nd dispos2l of the article to which that name
mey legitimately or lowfully be attached, it is quite
possible thot the situntion in one country might differ
frem that in onother and thot the sume ussertion might
be wrongful 1f mode in one country but not wrongful if
made in 1nothér or cven thut the wrongfulness of the
assertion in any particular country might be dependent
on circumstonces, for example if the assertion was made
on o privileged occusion or in the courss of o legal
procegs, Morcover the assertion sought to be
interdicted wppears to me to contain an clement of
opinion on questions wiiich huve led to much difference
of opinion bGetween exporicnced witncsses in the

present casc. In the foregoing circumstonces T

would, in any event, have hegitated to gront an
interdict in the torms sought sinee in my opinion

they lock the precision which the Court requires

when 1t is asked to grant this romedy. Burn-

Kurdoch on Intcerdict »p. 96~97 para, 108, It may
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be added thet the pursucrs did not suggest any
clternative form of words wiich might be free ifrom

criticism on the grounc of undus vaguencss, and no
such form of werds has cccurred to ne. _

The wronc which 1s said to he asnrehended by the
nursuers is, putting the matter as simply as I can,
a

that of/wrongful asscrtion relating %o the goods
rroduced by tho pursuers. The nature of the wrong
which the pursucrs contend they hove sufrered, and of
winich they mtintain a reputition is to be rezscnably
apprchended, ialls in my opinicn into the category
which has becn roferrced to in Scotland =s verhal
injury, and in ZEngland by a varicty of tcrms, includ-
ing the general description injuricus falsechood, of
wileh slander of goods =nd slander of title or
property are sxamples, In Scotland the ingrcedaicents
of the particular type of wrong with which the present
action is in nmy opinion concerned arc not particularly
well illustrated by docision, possibly beecause the
distinction betwcen actions of slandcr proper involv—
ing injury to charuacter or reputation and actions of
verbal injury has not always been clearlymaintainsd,
though they have been the subjoct of guite consider-
able academic discussion. The gubjoect is dealt with
in Burn-iiurdoch on Intsrdict »r. 358-390 para. 380

from which passage it appecars that in the view of
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the learnsd suthor threc requirements must be present
to make false asscrtion relating to another's property
or goods an actionable wrong. Pirst, thc pursucr
must establish positively the falsity of thoe asser-

5 no presumption in his

[

tion complained of. There
favour, &8 therc is in actions of defamation proper,
that the stotement is false. ceond, the pursucr
must prove that the falsc agscertion wos made
maliciocusly. Malice is not nruosumed,. Third,
setunl damage, or as it is callcd in England special
damage, to the pursucr must be averred and proved.

In an action of interdict, reasonablc apprehcnsion

of such actusl domage would no doubt be surficient to
qualify a pursuer for the preventive remcdy, and in
zny event thoe law hos now besn amended by Scetion 14
of the Defomation Act 1952, The foregoing pronosi-
tions arc in my oninion supvorted not only by other
Seottish toxtbook authority such as Ccoper on
Defamation 2nd Zd. ppe.e 8-13 and Glogg on Reparation
Lth 2d. p. 158, but slso by docisions of the Inner

House, Thcse doeecisions include Sruco ve Smith Lid.

1898, 1 . 327, where the reasons fer omitting
malice from the isgsuc, an omisgion which is ot firstg
gight surprising, are cxplaincd by the Lord Ordinary

at ». 332, I may slso refor tc Pateorson ve Welch

1893, 20 R. Tll, where Lord Prosident Robertson, in

ar /
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an opinion which Wwas concurrc¢d in by Lords Adarm ond
n'Laren, sot forih in terms at p. 749 the three
reqﬂiremonts to which I hove reforr . d. Thot decision
hos somctimes met wWith ecriticism, but 1t has nover
poen overruled, and Scetion 14(b) of the Defamation
Act 1952 by infercnce supports its soundness in at
lcast one material regpect. In Znglond there is a
good dcal mors authority on tho subjoct, and the law
cppaars to hove boesn settled to tne cffect thut in

n casc of slander of title or of goods there must bo
positive proof of falsity, malice and gpecial domzges.
clark end Linscll on Torts 12th Id. para. 16683
galmond on Torts 13th Bd. 2p. £80-633%, 585-536,
Hetchard v. Mége (1887) 18 Q.B.D. 771 per Dey J. at
pp. 774775,

In rceching the foregoing conclusions, I have

not overlocked the poesibility that recent develop-
onts in the law relating to negligent misstatement
nay suggost thot the ratio of authorities such &s

Bruce V. Smith Lid. and Zaterson Ve ‘Weleh may hove 10

bo pe-cxamined and the shole law releting to deliber-
ote misstatcment rcconsiderod. These matters wers
only slightly touched upcn in the course of the argu-
ment, but whatever view may be taken of the ingred-
ients of verbal injury, the sundamental roguirement
must in my opinion be that the stotement should be
false /
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falss, #orcover, I can 8@ nNo reascn Why, in circum-
atancces such as thoe present the pursucrs should not
have to undertake the onus of proving falsity what-
ever the correct principle might sventually be found
to be. T have already indicated, whon dealing gener-
ally with this aspect of the coso in my censideration
o? the conclusion for aeeclarator, that matcrial could
which
be produced with complied with tho formula cdopted in
voth conclusions but wihich was nct Harrils Tweed, as
the meaning of that Nt -nd thc reputation of the
-pticle which goes by that name are mdorstood by the
purchasing public. T am proparcd O 48sSUMC in favour
of the pursucrs that the usc of the word “cloth" may
not nocessarily be o stunbling block in relotion to
ths conclusion for intordict as it is in ths casc of
the declaratory conclusion, though, if regard is had
not only to the past but also to the future, the
dirficulty may novertheless still be present despitc
the gualification irolicit ia the words "the pursuers'
ftproduction"” and so on “of cloth'. The omigsion of
any aualificotion tc prevent mill or factory weaving
is, howsver, in my oninion just as fatal tc the con-

clusion for interdict as to the coenelusion for

E

dcelarator, particularly as the case was presented on
the basis that all the pursucrs must stand or f2ll
together. Tn the pursucrs' TFormula thore is

no trace of +the home or cottags or

Noroft"/
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epoft!" element in the production of the material, which

in my opinion is one of the important selling roints

and elements in the reputation of the genuine article

in the minds of the purchasing public. Moreover, as

I have already indicated, the pursuers’ preoduct does

not in my opinion measure up in a number of other

important respects to the distinctive meaning which

Harris Tweed has come to convey to the minds of the

purchasing public. The article produced by the

pursuers does not conform either to a primary meaning

of tweed made or prodguced in Harris, or to a secondary

meaning of tweed made or produced in the Outer Hebrides.

Nejither does it measure up to a secondary meaning of

tweed wholly produced, or in any event produced as t0

the main processes of dyeing, spinning, hand-weaving
from pure Scottish virgin wool.

and finishing in the Outer Hebrides, The secondary

meaning of the name Harris Tweed has in my opinion

never been extended further than tweeds produced within

one or other of the foregoing limitations, as it is for

example by producers who include the defenders, and I may

add that the secondary meaning has in my opinion con-

tinued over a long period of years to convey a strong

geographical flavour for reascns which I have already

indicated. What the pursuers are attempting to do

is to extend the secondary meaning which 1in my opinion

has/
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has been established, and to aestroy in substantial
neasure the ceographical simmificance and content of
the name Harrls Tweed. That geographical significance
and content and the idea of HBarris Tweed as the product
of an island indusiry has always in my opinion been of
central importance in a manner 230t dissimilar to the
name Champagne , pbut with the added element of public
penevolence towards the inhabitants of the locallty or
region of manufacture and production. 1 may oObserve
in passing that if the pursuers apre attempting to
extend the secondary meaning of the naneé Harris Tweed,
as T think tney are, T see no reason why they should
not undertake the onus of proving that the secondary
meaning has in fact heen so extended as to be applicable
to thelr product. By the very way in which they have
presented their case, the pursuers have really accepted
that Harris Tweed has come to have & secondary meaning
in the minas of the purchasing public, since they made
;¢ very clsar both during the evidence and tihe

hearing that in their submission the defenders are
entitled to call the product made nccording to the
Pormula contained in the 1934 Amendment “Harris Tweed",
and to dispose of 1t under tnat name. The pursuers
accepted that, to be genuine, Harris Tweed must be

hendwoven /
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by the Islonders
handwoven/in the Outer rebrides and, possibly, made

from pure virgln wool produced in gecotland, If s,
they recognlse that a secoundary meaning has been
attached tc the name tarris Tweed 1n the minds of the
purchasing public, axd they certalnly «id aot have the
hardihcod to contend at any stage that Harris Tweed
had become a name of purely zeneric meaning. 1t the
latter had been thneir view, 1T 1is unlikely that they
would have gone through the motions of having the
tweed hancwoven in the Outer Hebrides by one means or
ancther. However that may be, the most extreme
example of the pursuers' operations, nanely trnose of
the first and fourti-named pursuers ecarried out 1in
Cban and Soutih Uist, was in ny opinion the merest
tpavesty of what in the mind of the purchasing public
is understood to be the locality and method of pro-
duction of genuine Harris Tweed. The evidence led
in the present case in my opinion bears this out, not
only in the case of purchasers i1 the United Kingdom,
but also, so far as the evidence ZO€8, of purchasers
elsewhere including +1ie United States of america and
Deamars,. Trus, so far from the pursuers naving
succeeded 1n proving that the assertions conplained
of have been or would be Talse, the contrary 1is in my
opinion established in relationr to any areas to which
evidence was directed. 1t may be added that until

9% /
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1959 all the pursuers were incorporating proportions,

some times substantial, of non-Scottish wool in their
product. In my oninion it has long been understood
by the purchasing public that zeaulne Harris Tweed 1s
made from pure virgin wool prodauced in Scotland, and |
that according to the great welght of the evidence,
including some of that led on hehalf of the DUrsuers,
so-called ‘Harris Tweed” which contained non-gcottish
wool or wools wounld and aniould be regardea as spurious.
Wy conclusion accordingly 1s that it has not been
proved by the pursuers that tne sssertion of which they
complalin 28 wrongful either has been OT would be false,
and if necessary 1 would be prepared to hold that the
weight of the evidence points to the view that the
agsertion has been and would be true. Moreover, the
use made by the pursucrs of non-Scottish wool or wools
prior to the change made under pressure from Lyon in
1959 places & further difficulty in the pursuers’
path so far as conceras complainits of alieged hlse and
wrongful assertions prior to that date. I should
perhaps finally note nere that the use in the conclusim
for interdict of the phrase npure Wool" instead of

the phrase "?Pure virgin Wool" would, in my opinion,
1 taelf be fatal to this conclusion.

T now turn to the specific matters complained of

vy /
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by the pursuers on Record as constituting alleged
wrongful assertions by the defenders., These

specific matters, which constitute the essential

basis in fact of the conclusion for interdlict appear
to fall into four chapters, and I propose to deal with
them in the order in which they appear in the Closed
Record. The evidence with regard to the position in
the United States of fmerica was most elaborate, and I
am greatly indebted to both Mr, Gottesman and Mr,
Graham for the assistance which they afforded to me on
this braach of the case. It is, however, aecessary
to consider the position in the United States of
America under reference to the pursuers' pleadings on
this particular matter, which are contained in Article
% of the ZJondescendence, and to secek therein the
wrongful assertion of which complaint is sought to be
made., There are, it may be noted, no averments by
the pursuers in that Article of the Condescenaence or
anywhere slse on Record with regard to any foreign

law which is said to be applicable or under which any
of the assertions complained of are said to have been
wrongful, 9till less is there any averment that the
matters of which complaint is made in that Article
were wrongs according to the law of the place where
the sssertions are said to have been made, presumably
the United States of America or one or more of the

States /
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States thereof. I was simply invited, on the
auti.ority of Cheshire Private Internaticnal Law 6th

Ed. p. 131, Rodden v, "hatlings Lid. 1961 s.C, 132

and Stuart v, Potter, Choate and Prentice 1911, 1 S.L.T

377 per “ord Salvesen at P. 382, to presume that the
foreign law applicable was the same as the law of
scotland, I wish distinectly to reserve my opinion
as to whether, in the circumstances as aow disclosed by
the evidence, such an approach 1s sound, but I am
content for the purposes of the present Opinion to
approach the matter on that baslis, particularly as

the averments in irticle 3 of the Condescendence have
been held relevant by the Inner House in relation to
the conclusion for interdict, See opinions of Lord
President at pp. 8-9 and Lord Guthrie at P. 9. I nmust
also I think assume that when the case was in the
Inner House their Lordships were able to spell out,
from the averments in Article 3 of the Condescendence
as amended, an offer by the pursuers to prove that

the defenders had made a wrongful assertion or wrong-
ful assertions in the United 3tates of America of the
type of which a repetition is sought to be prevented
by the conclusion for interdict, namely a wrongful
assertion or assertions that the pursuers' production,
processing, marketing and disposal in Scotland or
elsewhere as Harris Tweed of cloth made from pure

wool /
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wool produced in Scotland, dysd and spun in the Cuter
Hebrides or elsewhere in 3cotland, handwoven by the
Islanders in the Outer Hebrides and finished in the
Outer Hebrides or elsewhere in 3cotland is not the
production, processing, marketing aad disposal of
Harris Tweed, Fhether or not it has emerged from the
evidence that such an assertion or assertions Wergagg/
mnade by the defeanders in the U. 3.4, is, of course,
ancther matter,
The introductory averment in Article 3 of the
Condescendence upon which the remainder of the
Condescendence appears to follow is in the following
terms, videlicet:
"From about 1948, the particularly in 1956, the said
"Harris Twecd Assoclation Ltd., the defenders
“sixteenth called, the registered proprietor of the
"said certification trade markX, made certain false
"misrepresentations and claims in the Unilted States
"of America to the United States Patent Office and
"to the United States Customs Bureau in an endeavour
"to obtain exclusive use of the words 'Harris Tweed'
"in the United States of America,

It may be observed in relation to tiis averment that

in 1948 the first and third-named pursuers were not in

existence and the remzining pursuers were .ot on their

own /
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own showing engaged in the production, processing,
marketing or disposal in Scotland or elsewhere as
Harris Tweed of any cloth of any sort, The first-
named pursuers through their witnesses anxiously
disclaimed having done anythinz ol the sort for reasons
which are already apparent, and it was only in 1953,
or at the carliest 1952, that the second-named
pursuers for the first time since 1934 began to have
any handweaving carried out in the Juterp FZebrides,

One may ask in these circumstances how the defenders
could in 1948 or at any time prior a2t the earliest to
1952 have made a false, still less a wrongful
assertion, of the type covered by the conclusion for
interdict, or indeed any assertion about Harris Tweed
which affected the pursuers in any degree, To this
question counsel for the pursuers was in my opinion
unable to provide an answer and no answer has occurred
to me,

After the introductory averments to which I havs
referred there follows a hlstory of the trade mark
position in the United States of America up to the
date when the Lanham ict of 1946 came into force on
5th July 1847. (Hes 342 of Process). A good aeal
of evidence was devoted to this history, but there was
in the end of the day little or no dispute about the
facts up to that time. It appears, although it is
not /
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not so averred, that the Lanham Act for the first

time made certification marks registrable unuer the

law of the United States,. I understood, however,
that collective marks had been known to that law from

1920 onwards. It also appears that under that law

a certification mark is a mark applied by a person or

organisation other than a manufacturer for the purpose

of certifying inter alia the regional or other origin

or other characteristics of goods to which the mark
is applicd, whereas an ordinary trade mark is a mark
owned and used by a manufacturer or trader himself to
identify the goods as originating with him, It
furtier appears that prior to the Lanham .et, the law
of the United States and the practice of tne Patent
Gffice there dia not allow the registration of words
with a geographical signification, that is that if an
application was made under the original act of 1905
for a trade mark, or after 1920 for a collective trade
mark, which included = geographical name elther
registration would be refused or registration would
be granted provided there was a disclaimsr of the
geographical name, That law and practice are
sufficient obviously to account for the gisclaimers
up to the year 1947 wnich are referred to in the
pleadings. One important effect ol the Lanham fct
was, 1t appears, to allow the registration of a

certification /
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certification mark which included indications of
regional origin where legitimate control was exercised
over the use of that mark by the person or organisa-
tion doingz the certification, and I understand that
the Act did not make any dGistinction between a
certification mark which had to be applied to all
goods from a particular area and a certification mark
which coula voluntarily be applied to goods Irom a
particular area,

Very shortly after the coming into force of the
Lanham Aet the H.T.A. made application for the
registration in the United States Patent Office of the
certiiication mark, consisting orf the Orb and Cross
with the words '"Harris Tweed" subjolned, shown on the
specimens presented with the application. The
application which was filed on 27th 3eptember 1947 is
Ne. 51 of Process, and the subsequent correspondence
is reproduced in the succeeding numbers of Process
contained in the flle of American productions. By
letter (Jo. 53 of Process) dated 18th Pebruary 1948
to the NHew York Attorneys wiio were the correspondents
of the London 3o0licitors of the K.T.A., tie examiner
in the United States Patent O0ffice made certain
requests with regard to the spplication and stated

inter alia

"The phrase 'Harris Tweed’' should be disclaimed
“apart from the mark as shown on the drawing".

What /

at—



302,

What followed is described in detail in the evidence
of ur. Graham, who was a partner in another firm of
lawyers in Jew York vho specialised in trade mark
natters, Wr, Granam was employed by the now deceased
Mr. Stanley Brown, then the United States Representa-
tive of the H.T.A., to assist in certain aspects of the
trade mark application, and he subsequently acted for
the H,.T.%. in a number of other matters, It was agreed
that Mr. Graham should take up the case with the
United States Patent Qffice and discuss registrability
without disclaimer of the words “Harris Tweed" apart
from the mark, on the authority that the mark was not
descriptive of the goods but Was an indication of
regional origin under reference to Section 4 and
Section 2(e) of the Lanham 4ct read together, (No., 54
" of Process). Subsequently, on 20th May 1948 the Hew
York Attorneys of the H.T.A. replied (Jo. 55 of
Process) to the said letter of 18th February 1948 and,
after two requests made ia that letter had been dealt
with, the reply proceeded as follows:
9Tt is noted that the phrase 'HARRIS TWED' should
be disclaimed apart from the mark shown on the
tdrawing, but 1t is not believed that this
#disclaimer should be required under the circum-
"stances of this case, The application

fgpecifically /
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"specifically states that the mark applled for is a
"aertification mark, so that it is a mark of
"pegional origin, referred to in Sectlon 4 of the
#1946 Act, under which the application is filed,
ine of the primary objects for which the
“applicant, a non-profit corporation, was created
"was to prevent the misuse of the designation
YIARRIS TWEED'! and to certify the recgional origin
of this fabric. Pursuant to this object,
Mapplicant has functioned and now functions as the
isole certifying authority in the entire world
“"pespecting the origin of 'HARRIS TVEED'.  4As this
Yterm serves to indicate regional origin within the
"meaning of Section 4 of the said Act, and as the
mark for which registration is sought 1is a
“oertification mark, it is submitted that the
“applicant is therefore entitled to registration of
Ythe mark applied for without any disclaimer',
The terms of the final paragpaph of this letter, which
has just been quoted, were in fact drafted by Mr.
Graham, The pursuers aver that the statement that
the H.T, . "nas functioned and now functions as the
"sole certifying authority in the entire world
"pespecting the origin of 'BARRIS ToRED ' was a false
representation and that by reason of that false
statement the H.T.A., was registered in the U.S.A. on

hth /
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Lth July 1950 as the owners of Certification Mark

No. 527391 in Class 42 without disclaimer of the words
Marris Tweed" the word "Tweed” only being disclaimed.
This is the first specific averment in Article 3 of
the Condescendence of a false statement alleged to
have been made by any of the defenders, and in my
opinion the averment is not only not proved but is
dispr owed,. T do not see how aayone reading the
passage complained of and having before him the
Memorandum and Articles of the H,T.Z, Jo. 181 of
frocess, together with the documents relating to the
British Certification Yark No. 182 of Process and to
the United 3Itates trade marks, could reasonably say
that the statements in the passage referred to were
false, In any normal sense the H.T.A. had
functioned and in 1948 did function as a certifiying
authority respecting the origin of Harris Tweed. The
certification mark called the Ilarris Tweed Trade Mark,
which was a mark of origin and mode of manufacture,
was tho absolute property of the H.T.A. and under
their sole control,and could be applied only by a
person duly authorissd through ti:e Commlttee of
Management of the H.T.A. There was no other such
certifying authority in thc entire world, so far as the
evidence led in the precsent case goes. Thus the
passage complained of —ew-------o=s-oosomTmEemoE

was /
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was in my opinion true. In any event the pursuers
have not succeeded in proving that the statement was
false, and I do not consider therc was any substance
in the submission by counsel for the pursuers that
the H.T.A. were not such a certifying authority and
that therefore there was no such certifying authority
in the entire world. ¥Mr. Graham in any event gave
avidence (at pp. 17-18 of the Commission}, which I
accept, that he believed the statement at the time

he virote it and that, sc¢ far as he knows, it still

is true so far as the United States is concerned.
Yoreover, there is no ccanvincing evidence that the
statement had any e ffect on the United States Patent
Office or the Department of Commerce of which it form-
ed part. No doubt these bodies had their own sources
of information and advice and, after further dis-
cussions, the =xaminer in a letter dated 31st August
1948 (No. 57 of Process) waived the request for a
disclaimer of "Harris" but stated that the word
"Tweed" should be disclaimed. This request was
acceded to by the New Verk Attorneys of the iH,T.A.

in a letter dated 10th Septembggﬁ%No. 58 of Process)
and eventually after further exchanges and some con-
siderable delay the certification mark was registered

on Lth July 1330 {No. 65 of Prccess). The statement

in /
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in the registration contains the following passage:
WThe exclusive use of the word 'Tweed' is dis-
Malgimed apart from the mark shown in the drawing."
I am unable on any view tc see how the pursuers or
any of them can have any justifiable complaint about
these transaections, 2ll of which took place at a time
when as I have sald none of the pursusrs were
engaged in the production, marketing or dispesal of an
article under the name "Harris Treed" in any part
of the world, much less in the United States of
America and when two of them were not even in exist-
ence, horeover, there is in my opinion a complete
absence of evidence of malice in respect of these
itransactions. There wag and could haggﬁgo intent
tc injure the pursuers or any of them, and there
wag in my opinion no improper motivs disclosed.
Mr. Graham whe drafted the passage believed it t¢ be
accurate and this accords with my own opinion. It
may be added that both thcese acting for the H.T.A.
and those with whom they were dealing in the United
8tates Patent QOffice were confronted with legislation ;
which, so far as United States Law was concerned,
was novel. Tn these circumstances 1t would not be
surprising if there was some doubt as to the precise
effect of the new provisions contained in the Lanham

Act /
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Act, It was in my opinicn very natural that in the
new situation thosg acting foo the #H.T.A. should have
sought registration of the certification mark without
disclaimer of ths words “Harris Tweed'. The sub-
missions made by them were in any 23vent not wholly
successful as they Were ¢ ventually reguested to dis-
claim the woprd "Tweed" apart from the mark. There
is moreover no evidence thaet the single falsgse state-
ment alleged to have been contained in the letter No.
55 of Process caused any actual loss or was calculated
te cause any pecuniary damage to ths pursuers or any
of them. If accordingly for this purpose the law of
the United States of America is to be presumed to be
the same ss the law of Scotland, I am satisfied that
the evidence Goes not disclose any legal wrong done
by the H.T.4., to the pursuers or any of them by the
statemsnt in the letter NHo. 55 of Process which is
comslained of, I am not e¢ven satisfied that any of
the defenders, other than the H.T.A., could in any
gvent be held responcible for any statement or state-
ments made In the letter referrcd to in the circum-
stances wWhich have been disclosed in the evidence.

It should perhaps also be noted in conclusion that
there is no averment or proof that the statement
feunded on constituted a wrong or was in any respect

illegal /
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illegal according to the law of the Uaited States of
Amerlca, and Mr. Grahan steted specifically in his
evidence taken before we on commissicn (at p. 90) that
so far as he was concerned the H.T.A. had not done
anything contrary to ths law of the United States of
America in obtaining its certification mark, In the
ead of the day, however, that part of the pursuers'’
case wWhich 1s bused on the passage from the letter Ho.
55 of Process, a letter which incideantally contained
legal argument as well as gtatements of fact, fails on
the short ground that in my opinion the statement
complained of was trus, that in any evsnt the H.T.A.
and lLr. Graham belicved it to be true and that there
is no evidence of malice or of intention to injure
the pursuers or any of them by the statement made.
There is no proof that the statement in question was,
elther guoad the pursuers or generally, a false still
less a wrongful asscrition, according either to the law
cf Scotland or to the law of the United Statcs of
America,

Th: second spwcific matter complained of in
Article 3 of the Canlescendence relates to certain
allegedly false statements contained in a letter dated
17th April 1956 written by the late Mr, Stanley Brown,
agent in the Unitsd States of the H.T.A., to Mr,
Robert Dilil, Collector at the Port of Nosw York Customs

House /
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House (No, 68 of Process). It anpears from the
cvidence of Mr.Graham that ¥r. Brown had learned in
some way that it might be possible to record the
Certification iark Nc. 527391 with the Burecau of
Customs and that such recordation might, as a result
of certain provisions of United States law, have the
effect that goods which bore marxings which in any
way infringed tho certification mark would be stopped
at the port of entry and not allowed through the
customs until the H,T.4. so awthorised. wr's Stanley
Brown seems to have considared that this might bc an
effective method of keeping out of the unitead States
tweed merked as Harris Tweed, but which was in his
opinion not genuine. It was ia these circumstances
that the lettcr Mo. 58 of Process came to be written,
and I shall deal in order with the specific matters
of which the pursucrs make complaint, Before I do
80 however I may remark that, considering that the
evenﬁs in the Tmitod States of America are placed

in the forefroant of the specific complaintg made

by the pursusrs on Hucord and that o substantial
amount of csvidence was devoted to them, these cvents
were passed over somewhaet briefly in the submissions
of counsel for the pursuers. The letter Ne. 68 of
Process in particular received little detailed treat-
ment. The first mattcr complained of on Record by

the /
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the pursuers in relastion to that letter is an alleged-
ly falsc statement "ihat the Orb definition was a
"definition of fdarris Tweed approved by the British
"Board of Trage", This is @ paraphrase of part of
& passage in the letter, the meaning of which has
never been entirely clear +o mé, but, whatever the
passage ﬁay mean, [ am unable to held on the cvidence
that the statement complained of on Record was false,
If the British Board of Trade whon the Regulations
were amended in 1934 did not Aporove a definition of
Earris Tweed, I confsss that I do not know what they
did do. No doubt the definition was contained in
regulations relating tc the Harris Tweed Trade Mark,
but the definition in those regulations was neverths=-
as part of the regulotions
less approved /by the Bonrd or Trade,

The other statement in ths letter No, 68 of
Process which is complained of as having been false
was a statument said on Record to have been to the
effect "that if the goods did not carry the mark
"(misleadingly referred to as the 'Harris Twesqd
" 'Cortification Mark') such goods were suspect of
"being imitation," I will in this connection desal
first with the interpolation in brackets, I am
unable to sce how the refercnce to the mark ag the
"Harris Twesd Certification Merk" could have misled
the official to whom the letterp No., 63 of Process

was /
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wos addressed, or for that mattsr anyone clse.

A copy of the rcegistration of the Certification Mark
was attached to the lettsr, as the first paragraph of
the letter shows, and the mark was referred to in
that paragraph as "their" (i.e. the H.T.A.'s)
"Oortification Mark on Harris TweedM, It was thus
made plain to anyone who “cad the lettar that the
"Harris Tweed Ceortification Nark" referred to therein
was the mark mentioned in the first paragraph of the
letter, In any event, having recgurd to the terms of
tho Reglstraticn No. 46 of Process, the phrase used
wog in my opinicn a very natural way to rafer to the
mark, just as it is natural, and in my opinion
correct, te refor tco the marg registered in the
United Kingdom as the "Harris Tweed Trade Marx", the
name wWhich has always been given to the mark in the
Regulations approved by the Board of Trade. Counsel
for the defenders was able to point out that in the
Bulletin of the H.T.S.4. for March 41955 (No. 145 of
Frocess) the Mark was rasferred to as "the Harris
"Tweed Trade Mark." In the foregoing circumstances
there is in my opinioa no substance in the averment
interpolated in brackets which I have quoted, and I
do not think that in the end of the day counscl for
the pursucrs attempted to make anything of this

particular mattcr.

I/
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I turn acecordingly to the sccond statement in
the letter No. 623 of Process which is said by the
pursuers to have been falgse, and my first comment is
that the paraphrase by the pursuers in their pleadings
of the passage in the letter is not an accurate para-
phrase, What the late Hr. Stanley Erown in fact said
in his lettecr relating to this matter, ran as
follows:

"However, in protccting the term Horris Twesd and
"gunrding against its misuse, our sxperience has
"oeen that 1f the goods do not carry the Harris
"Tweed Certification Mark, but are only stamped or
"marked with the term Herris Tweed, such goods are
"suspect of being imitation.™
The writcer of the letfer, therefore, qualified the
statement complained of by refercnce to “our
"expericnce", that is presumably his own experisnce
and the uxperience of the H.T.A. whom he representced
in the United Statcs of America. At any ratz, on
any rcascnabls interpretation of the lstter, I am
gsatieficd that it was their cxpericnce in the United
States of America to which mTference was thus made.
It hus not, in my opinion, been proved that this was
not in fact the cxpericace of the late kr. Stanley
Brown and of the H.T.A, in the United States of

America. Indeed, such evidence as therc is points

in /
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in the opposite direction. In any event even if the
rceference to "our cxporienca" cen reasonsbly be read
as ineluding cxpericnce not only in the United States
of Amcrica but also ¢lsewhere in thc world, I do not
think that anyone who has listened to the evidence led
in the prosent case would have hesitated in 1956 to
make the stotenent of which the pursucrs complain on
Record, Theat statement was in my opinion true, and
I may add that on the basis of the ¢vidence led in
the present case the whole terms of the letter No.
68 of Procaess appear to me 10 have put the situstion
very candidly z2nd cccurately besfore the Collector
for his consideration. It may be obscrved that the
lotter included the following paragraph:
"Some 2/3 willion lincal yards of Harris Twesd
"are shipsed by the Harris Tweed Industry to the
"U.8.4A, coch year and the customers are mostly
"garment manufacturers, although a relatively
"small guantity is imported by various woolen
"merchants or jobbers, S50 far as I know all of
"this Harris Tweed conforming to the Harris Twesd
"dofinition 1s stamped with the Harris Tweod
"Certification Maxrk, there may bhe, of course, a
"minute gquantity which is genuinc Harris Twesd,
"out for ons reascn or anothcer is not stampad W th
Your Certification Mark,"

That /
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That paragraph in my opinion made it clear that there
might be small quantities of Harpis Twecd entering
the Unitcd States of America which was genuins Harris
Tweed, in the sense that it qualificed for the Orb
mark without actually having beon stamped with that
mark, In the foregoing circumstances it has not in
my oplnion been provad that recordation of the maerk
with the Customs was obhtained by any falsc statement
or statements such as thosc ccuplained of, Moreover,
1t is apparent that there was and 5ti1ll may be some
doubt as to what tre practical effeet of receordation
in such circumstances of = certification mark ocught to
be. The Collsctor seems to have baen uncertain
whethir Scetion 42 of the ILanham Act an»plicd in the
case of a certification mark, and it is not gstablish-
ed that he himself took any action on the letter No.
48 of Proccss., The matter was subssguently considep-
¢d by the Burcau of Customs st Washington which
formed part of tho United St-otes Treasury Department,
and it was only aftzsr consideration of the position
by that Bureau that r.ocordation of the curtification
mark was made in the Treosury Departwment on 24st
Lovember 1955, (No. 81 of Process).

In the Wholc circumstancoes my conclusion is thot
the pursucrs have failcd to prove thot the H.T. A.
either by itself or through its attorneys or

representatives /
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representatives, made any false statement such as
those allcged in Article 3 of the Condescendence.

If neccssary I would be prepared to hold that tho
contrary is established. The averment in the sanme
Article of the Condescendence alleging a fraudulcnt
course of conduct by the H.T.A, was in my cpinion
even further from bteing ¢ stublished, and I fecl some
doubt 2s to whether an enquiry could have been allowed
at all into this branch of the pursucrs' casc without
these averments of fraud, No doubt Mr. Graham, for
reascns which he e¢xclains in his vvicencoe, thought it
was bad tactics to susk recordation, and said ss much
on ons ocecasion tc the lates lr. Stanley Brown, But
¥r. Brown had received somo sneouragement from
officials who might bc presumed to know something
about the matter, z2nd as Mr. Brown is now dead it is
only right to say that there is in my opinion not the
slightest evidence of falschood or fraud on his

oart, I may add that there is in my opinicn no
proof of malice in rcletion to any of the stitements
complained of in this article of the Condescendence,
although such proof is in my cpinion required, not
only on the gencral grounds alrcady stated, but also
on the ground thot the letters Nos, 55 and 68 of
Proccss were written to officialsg cof vepartmonts of
the United States Govornment which had an interest.

n /
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In the lctter HNo. 55 of Prceuss the attorncys of

the H.T.A. wWerc sceking registration without dis-
claimer under now logislation, which as it appearaed
to them might 2llow such registration. In the cvent
the United States Patent Office waived their rogusst
for disclaimer of thc word "Harris'", but did roquire
disclaimer of the word "Twueed! aport from the mark,
In thaet requirement by tlhie United Stotes D-tent
Office the H.T,A, acquissced (sse fics. 57 and 58 of
Process). Therc is in my opinion a completc absence
of vvideince of impropsr motive on ths part of those
who were respensivle for the final paragraph of the
letter Nc. 55 of Process, including tho singlc passage
therein ol which complaint is made. Tnere 16 no
proof of intent to injure the pursusrs or any of them,
At that time nonc of the pursusrs wero making any
attempt tr introduce into tho United States of
Amcrica or %o sell on the market therc any tweed
which, evon'according to them, could logitimately
Pass under the name Herris Twecd., Hone of them

were oven producing such z tweed. The first and
tnird-namsd pursucrs did not as I have said exist

at that time. The second-named pursuers vere not
then producing cr cxporting tc the United States any
tweed which they had handwoven in the Outer Hebrides.,
The fourth-named pursuers had not advanced further

than /
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than the manufacture in Oban of the tweed to which

they gavethe nane Argyll Tweed. Any handweaving of
tweed carricd out by them was at that time done in
QOban, Moreover, thnere is cvidence that Mr, James
Macdonald connldered, for whatever reason, that there
was no prospect of exporting to the United States of
America the tweed produced and marketed by his com=-
panies, I am equelily unable to fing any proof of
malilce in relation to the statements made in the letter
Lo. 68 of Frocess, of which complaint is made. In the
light of the evidence led that letter appears to me to
have been a reasonable preseantation of the situation

as known to the wrlter and to the H.T.A. Fven if

any of the statements complaincd of had been proved

to be false, it would in my opinion have been impossible
to hold that they or any of them were made irom any
improper motive, still less that they were made in the
knowledge of the writer or of the H,T.A., that they
were false, I have observed in connection with

the failure of the pursucers to prove malice that the
letters Nos, 55 and 68 of frocess werc letters

written to officials of departments of the United
States Government who had an intercst in the matters

to which the letters related. The H.T.A. 2als0o had

a ¢legar interest. In these circumstances, if

I am to assume for tihe purpose of this case that

the /
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the law ef the United States of America 1s the same
as that of Scotland, there arc grounds for
requiring proof of malice additional to the general
ground to which I have already referred.
For the foregoling reasons the pursuers' case

based on slleged false statements in the letters

Nos. 55 and 68 of Process has in my opinion failed
upen the evidence. Counsel for the pursuers
appeared to recognise the difficulties with which he
was confronted in relation to the letter No. 68 of
Process, since he hardly touched upon that letter

as providing an independent ground. His contention
upon the evidence led in support of the pursuers'
averments in Article 3 »f the Condescendence - and I
noted 1ts precise terms - was "that by making a false
'declaration in No. 55 of Process the H.T.A. achieved
"for producers who produced in accordance with the
"Orb regulation, and who had their tweed stamped, a
"complete monopely in the sale of Harris Tweed in
"the U.S.A. betwesn 1956 and 1960 and kept out Harris
"Tweed manufactured by the pursuers or others who
"wished to get such Harris Tweed into the U.S.A"
This puts almost the whole weight of the pursuers'
case on to a false statement alleged tp have bpeen
made in the letter No. 55 of Process, and treats
the letter No. €8 of Process simply as a sequel of

the /
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the law ef the United States of America 1s the same
as that of Scotland, there arc grounds for
requiring proof of malice additional to the general
ground to which I have already referrcd.
For the foregoing reasons the pursuers' case

based on alleged false statements in the letters
Nos, 55 and 68 of Process has in my opinlon fziled
upen the evidence. Counsel for the pursuers
appeared to recognise the difficulties with which he
was confronted in relation to the letter No, 68 of
Process, since he hardly touched upon that letter

as providing an independent ground. His contention

upon the evidence led in support of the pwsuers!
averments in Article 3 »f the Condescendence - and I
noted its precise terms - was "that by meking a3 false
"declaration in No. 55 of Process the H.T.A. achieved
"for producers who produced in amccordance with the
"Orb regulation, and who had their tweed stamped, a
"complete moropely in the sale of Harris Tweed in
"the U.S.A. betwesn 1956 and 1960 and kept out Harris
"Tweed manufactured by the pursuers cr others who
"wished to get such Harris Tweed into the U.S.AY
This puts almost the whole weight of the pursuers’
case on to a false statement alleged to have been
made in the letter No, 55 of Process, and treats

the letter No., 68 of Process simply as a sequel of
the /



the earlier Jletter or indeed as part of the same
transaction, There is, however, no proof that when
the letter No. 55 of Process was written, either the
He.TWA. Or their representatives or advisers had in
mind the step of recordation which was later taken,
In any event the statement complained of in No. 55
of Process was not, in my opinion, in any sense s
statement relating to any business carried on by the
bursuers or any cloth produced, processed,mrketed
and disposed of by them as Harris Tweed. As this
branch of the pursuers' case was finally presented,
the wrong complaired of did not in my opinion bear
any resemblance to the alleged wrong against the
repetition of which the conclusion for interdict is
by 1ts terms designed to protect the pursuers.
In these circumstances I am inclined to think that
there was force in the defenders' argument that e ven
if the pursuers had sustained any actionable damage
as 2 result of the matters complained of in Article
3 of the Condescendence that damage would have been
the consequence of a completed wrong or wrongs of a
different character from those covered by the second
conclusion of the Summons, and that the pursuers could
in any event, obtain no remedy therefor in the
present process., Morecver, one would have thought

that remedies would be availsble in the United States
of /
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of America if i1t were desired to challenge elther
the registration there of =2 certification mark or
any part of such registration on prover grounds,
or recordation of such a mark with the Customs
or any steps taken in conseguence of such
recordation. I gathered from the evidence of Mr,
Gottesman and Mr, Graham that such remedies do, and
did, in fact exist. If the pursuers' substantisl
complaint ie that theirp goods were wrongly kept
out of the United States of America during the
period in question as a result of some illegality in
the registration of the certification mark in 1948,
Oor in the recordation of the mark with the Customs
in 1956, I should have thought that the obvious
course would have been for them to take the
appropriate proceedings in the Courts of the United
States of America, and it appears from the evidence
that the second-named bursuers or their cuctomers
had at least one ocoportunity of doing this during the
period between 1956 and 1960. None of the othepr
bursuers seem to have made much, 1f any, effort
during the period in question to introduce into
United States' markets cloth under the rame of
"Harris Tweed!, I may add finally that Mr. Graham
(at P« 90 of the commission) stated that the H.T.A.
did not do anything illegal by reerding their

certification mark with the customs, and he went

on /
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on to say that they acted in accordance with ¢ lear-
~rut statutory authority, open to any registrant of
a mark. I cannot find that this is anywhere
effectively controverted.

Before I pass from my consideration of the
matters covered by Article 3 of the Condescendence
and the Answer thereto, I should refer to the events
subsequent to 1956 to which a great deal of evidence

was devoted. Tn the United States of America

as in the United Kingdom both sides appear to have
been engaged during this period in manoeuvring for
position, Mr. Blair Macnaughton and kr. Diplock
appear, as in the United Kingdom, to have been the
protagonists on the one side and the Harris Tweed
Assceiation and their representatives on the other.
The Federal Trade Commission became active in the
matter, having had thelr attention drawn by the

opponents of the H.T.A. inter alis to the advertlse-

ment in the Daily NWews Record of 12th November
1957, which 1s the sdvertisement lettered D in No.
297 of Process. Tt is interesting to find in the
fiprst letter from the Federal Trade Commission to
Mp. Graham dated 3rd March 1958 (Yo. 83 of Process)

the Tollowlng passage:

"Tt appears that enid description is limited to a

"particular Harpis Tweed prodaced by members of the

"Harris /
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"Harris Tweed Association',

This misconception was very similar to that to which I

have already drawn attention in the case of certain ‘
large makers-up and retailers in Lngland. The eventual i
result of the steps taken on both sides in the United Statesl
of America was that the H.T.A. on 22nd March 1960 under
pressurs from officials of the Federal Trade Commission
disclaimed the word "Harris® apart from the mark. Therc =
is, however, in my opinion no proof of any admission %
\

made by or on behalf of the H.T.A. that they made any of

the statements complained of in Article 3 of the ;
Condescendence cither falsely or maliciously, nor is |
therc in my opinion any evidence from which a fraudulent ?
course of conduct on the part of the H.T.,A., can justifiablyn;
be inferred. I may add finally, in connection with
Article_3 of the Condescendence, that I find it impossible
in any e¢vent to see how upon the evidenes == any of the
defenders other than the H.T.A. could be held responsible

for what was written in the letter No. 68 of Process any

more than in the letter No. 55 of Process, and thesc are l

e,

the only documcnts averred in that Article to have con-
tained false statcements.

I turn accordingly to thc second specific maiter

P

on which the pursuers found as having been a wrong dons

e,

to them, which may be repeated and should there-

fore/
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therefore be prevented by the granting of interdict. ‘
The averments relating to this sccond specific matter !
are contained in Article 4 of the Condescendsnce, the
introductory averments of which in my opinion convey a
picture which to somcone not conversant with thoe facts
might be misleading. I have already refcecrred te the
formation of I.H.T.P. which, like the H.T.A., is a company
limited by guarantee and not having a share capital.

The pursuecrs' averments do not make it absolutely clear,
though it is the fact, that the pursucrs were and are the E
only members of ToHeTeF., and I have alriady indicated my
doubts as to whether the term "indeperncdent producer',
which in the past was usually cmployed to describe an
Island producer who had no spinningampacity of his own,
is apt to cover mainland converters engaged in operations
such as those in which the pursucers have been and are
engagede. At the time of the formation of I.H.T.P. on
5th November 1958, and for some timc subssquently,
quantities of non-Scottish wool or wocols more or less
substantial were being used by all the pursuers in the
product which they claimed they were centitlcd to market
as Harris Tweced. Hr. Diplock had a good deal to do with

the steps that led up to the formation of I.H.T.P.,and
it/



it is therefore somewhat revealing to find him making
the following statements in a letter to Mr. Blair
Kacnaughton dated 6th December 1957, part of which I have
already gquoted:
"I don't want to be caught napping if I am asked for
Mg gquick definition of ‘Harris Tweed' which would sult
11211 brands of thought in this country. Will you let
"me know as soon as possible, therefore, if you approve
“of the following:=-

" Hapris Tweed is hand-woven in the OCuter Hebrides
"'fpom yarns spun and dyed either in these islands or
“'on the Scottish mainland: the cloth is finished
"'cither in the Outer Hebrides or on the Scottish
"oeinland',

"One point seems rather important - should we say
"that the yarns are made from one-hundred per cent. new
"Seottish wool?  Personally I think we should."

The final sentence of the above quotation suggests to me
sither that Mr. Diplock was unaware that non-Scottish
wools were being used by those whom he was supporting,
or that he disapproved of the use of such raw material
in a cloth which was to be marketed as Harris Tweed,

It may also be observed that Mr. Diplock's suggested
"quick definition! would not have covered the material

then being produccd by lMaclennan & HMaclennan, who did not

in/
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in the event join I.H.T.P. The same sort of comments
may be made with regard to the R.T.S.A. which, after

some initial wavering, eventually committed itself to

a definition of Harris Tweed which reguired the use

of ''pure virgin wool produced in Scotland" (see No. 167
of Process p. 25). The not whoelly consistent statements
and zmctions of the R.T.S.A. when altering their own defini-
tions, or ''firing shots across the bow!' preparatory
thereto, are open to the comment that they followed
extremely closely the line of I.H.T.P. and those who
organised its formation, The use of non-Scottish wools
by its promoters was not the only target for criticism
provided by I.H.T.P, at its inception. Apart from the
repeated use of the words '"Outer Hebrides" there is a lack
of Islzsnd flavour about the menbership of I.H.T.P. which
made some of the eriticisms of the H.T.,A. along similar
lines ring rather false. There was as I have shown a
logieal historical reascon for the H.T.A. having its birth
place in London. On the other hand of the “'number

"of private individuals including representatives of

"the Islanders who hand-weave the tweed',mentioned in

the letter to the Registrar of Companies from the
solicitors for the promoters of I.H.T.P. dated 3rd May
1958 (No. 4U46 of Process p. 134}, as being among the
promoters, little if any trace can be found in the

evidence/
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evidence, Mr. Diploclk and Mr. Macnaughton had visited
the Islands together in the Autumn of 1958, but it
appears that they were unstle to enlist any really
active support there or to persuade those who supported
the Orb to agrec to the definition proposed by those who
wished to carry out all processes, apart from the hand=-
weaving, on the mainland of 3cotland if not further
aflield, and perhaps also to permit the use of non-~-
Scottish wools. Despite the lack of response in the
Islands to their approaches, the enthusiasm of

Mr. Diplock and Mr. Macnaughton was not diminished and
the correspondence in No. 449 of Process, particularly
at pp. 477 and 479, read together with the contemporary
R.T.8.A. Bulletin for November 1958 (No. 152 of Process)
give: an indication of what was going on both behind the
scenes and on stagc.

Almost immedistely after its incorporation I.H.T.P.
as I have said petitioned Lyon for a grant of Lnsigns
Armorial, and ths subsegusnt c¢vents and procedurs are
fully desceribed in the documents already referred to and
in the evidence of several witnesses, including in
particular Mr. Stevens, whose firm acted for I.H.T.P.,
and, on the other side, Colonel McArthur. Lyon
instructed that the petition should be intimated
to the H.T.A., with a view to Answers being
lodged/
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lodged by them, if so advised. Such Answers were in
due course lodged by the H.T.A., and it is to a
statement made in these Answers that the complaint
in Article 4 of the Condescendence in the present
action is related. Tn order to understand that
statement it is necessary to refer to the last para-
graoh of the Petition which was in the following
terms:
“That the petitioner is wesirous for the purposes
tof encouraging hanawoven Harris Tweed weaving, of
"bearing and using such ensigns armorial as per-
Mmissible mccording to the Law of Aras, and which
twould in a lawful manner bpear allusion to the
"history of Harris'®,
Paragraphs 3 and 4 of the answers lodged by the H.T.A.
(Jo. 447 of Process DD. 3-Y) were in the following
terms:

"3 The petitioners are a company wilo propose
"trading for profit in what they call Harris Tweed,
Vtheir definition of which recites that it is
1147 0th made from pure virgin wool dyed aand spun
“1in the Outer Debrides or elsewhere in Scotland,
¥thand-woven by the Islanders in the Cuter Hebricdes
1an@ Finished in the Guter Eebrides or elsewhere
#lin Scotland'. The wool thius used could be from
"any source whatsoover ana mueh of the processing
"oould, and it is believed would, be carried out on

tihe /
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"the mainland and not in the Islands, Processes
Ysuch as dyeing, carding, spinning and finishing,
"which have traditionally always been carried on in
"the Islands and which are the costliest processes
"in producing the tweed, would it is belleved be
"earried out on the mainland by thc Petitioners,
'"mone of whose merbers have a ¥ill in the Outer
"Hebrides, The tweed t.ey propose to trade in,
Yithus, would not be genuine Farris Tweed and the
use of arms connected with the Island of Harris
“would not in the circumstances be justified.

"L, It is believed and averred that the
¥Petitioners desire o obtain a grant of arms
"bearing an allusion to the history of Harris in
Yorder that they may bezr and use such ensigns
“armorial commerclally in tradlng for profit and
“that they thereby seek to encroach on the
"Islanders' industry by manufacturing a Tweed cglled
"Harris Tweed, and yet, which does not comply with
“the accepted definition of the Zarris Tweed. This
"would be to the severe prejudice of the Respondents
Mand those Islanders whose interest they represent',

The statemcat to which exception is taken by the
pursuers in Article 4 of the londescendence is the
First part of the last sentence in parazraph 3 cuoted
atove, That passage is the coacluding passage of

what /
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what is in effect a legal argument, and it is itself
legal argument, involving as 1t does gquestions of
mixed fact and law, Even, however, if it is regarded
as a pure statement of fact, it is not provead, for
reasons wihich I have already indicated, to have been
fulse, On the contirary wy conclusion is that on
the balance of probabilities it was a true statement.
I have already eXxpressed the opinion, based on the
evidence led in the present case, that cloth which
was made wholly or partly from non-3cottish wool,
which was not necessarily handwoven by the Islanders
at their own homes and which might be processed and
manufaciured, excent for the handweaving, elsewhere
than in the Cuter Hebrides, could not legitimately
be marketed or disposed of under the name “Rarris
HTweed", There was in my opinion nothing false in
the assertion which was made by the H.T.A. in the
final senteance of paragraph 3 of their Answers, 2nd
this becomes all the clearer when the sentence is read
as it must be, in its context. 1t may be noted that
wder pressure from Lyon I.H.T.P. altered thelr
definition by limiting the raw materisl to "pure
tyirgin wool produced in Scotland”, and as I have
already said this involved an amendment of the
Company's iemorandum of Assoclation by Special
Resolution passed on 23th January 1953. It also

inveolved /
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invelved that from that time cnwards the members of
I.H.T.P, had to confine themselves to the use of
Scottish wool, which was for them an cntircly new
departure, I find it difficalt to believe thot
I.H.T.P. and its memrber companics would in the eircume
stances have taken such 2 coursc c¢xcept under the
pressurc of whiat they believed was compcelling
nceessity, particularly when it is bornc in ming,
without beling in any way disparaging, that the object
to bc achieved was no more important commercially
than the grant of Znsigns Armorialg I have also
drown attention to the continuing importance in tho
reputation of gunuinc Harris Twoed with the pur-
chaging public of thé homs or cottage or "croft!
clement in the handweaving. There are some indicu~
tions that this was recogniscd by I.H.T.P. them-
gclves. For cxemple in a lettoer datced 2nd Karch
1959 (No. LU49 of Process p. L495), written to Lyon

¥ the solielters acting for T.Z.7.P. ot a time when
Lyon had his opinion under roconsideration, there is

contained intor glia the following stotemont:

"5(3). Thc Potitioncrs! position is based on tho
"fact that they have no mills in th: Hebrides but
"the erofter-weavors employed by their membors
"have suiteble premiscs for hénd—weaving at their
"homos, !

pursucrs
In relation to tho operations of the fourth-named/
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at Lochboisdale and Zochar, which I have azlready
described, and the marketing and disposal by the
first-named pursuers of the tweed so produced, that
statereat was contrary to the facts. It is difiicult
to dismise it as an oversight or error, particularly
as the same sort of misrepresentation is to be found
in a contemporanecus memorandaum by I.H.T.P, to Colonel
Radnor of the Federal Trade Commission {No, 452 of
Process p. 1410B). It appears that Lyon was prepared
to accept some Scottish mainland processes, though the
selection of & MacLeot Bull's Head in Chief may have
certain implications which are not immediately
arparent to the uninitiated. Amongst other things
the bull's stamping ground was, it I mistake not, on
the mainland, I have already given my reascns for
reaching the view that such mainland processes, either
in Scotland or, should "mainland’ be given a wider
connotation, elsewhere, are foreign to the reputation
with the public of Harris Tweed as a2 product of the
Outer Hebrides, or at least a product in respect of
which the main processes are carried out there.

Even 1r I had been able to find that the statement
complained of in Article L4 of the Condescendence was
untrue, I am satisfied that there 1s no proof of
malice, Such proof appears to me to be required in

this /
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this instance, not only on the genesral ground which I
have already stated, but also upon the additional ground
that the statement was made by the H.T.A., in a matter
where the company's interest was concerned, to Lyon
sitting as is said in his ¥inisteriszl capacity. The
H.T.A. after all were invited to submit Answers, or

as they were later called, Representations. The only
specific averment in Article 4 of the Condescendence
inferring malice is the averment that the statement that
the tweed in which the pursuers propose to trade Ywould
not be genuine Harris Tweed! was untrue to the knowledge
~of the H,T.A. This is in my opinion not only not
proved, but is disproved for reasons which T have
already sufficiently elaborated, The pursuers on Recad
found on the reiteration by the defenders in their
defence to the present action of the allegation that

the cloth manufactured, processed and marketed by the
pursuers 1s not genuine "Harris Tweed'. I am unable

to see how in the circumstances this assists the
pursuers in any way in proving malice, or in supporting
their conclusion for interdict. The defenders are .
fully entitled, and indeed bound, to deal in their
defences with matters which the pursuers have put in
lssue by their pleadings. For the foregoing reasons
my conclusion is that the statement complained of in

Article/
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Article 4 of the Condescendence has not been proved to
have been a false assertion. On the contrary I think
that the statement was in all the circumstances true.

In any event malice is not in my opinion established,
and I find some difficulty in seeing that the pursuers
or any of them suffered or were li=zble to suffer any
damage . Moreover, in this instance also, there appears
in any event tc be no ground for holding any defender
other than the H,T.,A. responsible for the statement

of which complaint is made.

The third specific matter of which complaint is
made by the pursuers in their pleadings relates to part
of the contents of advertisements published by the
H.T.A. The averments witiy regard to this matter are
contained in Article 5 of the Condescendence which,
considering the volume of evidence to which it has
given birth, is remarkable both for its brevity and the
general nature of its terms. The article begins with
an averment that "in reecent years' the H.,T.A. have
conducted an advertising campailgn in the United
Kingdom Yand elsewherc' with a view to promoting the
sale of Harris Tweed produced by the other defenders.
The defenders admit that the H.T.A. have instituted
advertising in the United Kingdom or elsewhere with
a view to promoting the sale of Harris Tweed produced

by/
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by the cother defenders. It is thus matter of admission
that the object of the advertising by the H.T.A. was to
promote the sale of Harris Tweed produced by the other
defenders, and in any event the evidence in particular
of Coleonel McArthur in my opinion shows this to bes the
faqﬁ. This, in my opinion, is of some consequence in
relation to the question of malice, since it at least
makes it less casy for the pursuers to prove improper
motive or intent to injurc in connection with that part
of the advertisements of which complaint is made. The
advertising of the H.7.A. must also, in my opinion, be
considered against the background of the Company's
Memorandum of Association, and in particular the objects!
clause which demonstrates that in advertising ard thereby
promoting the manufacture and sale of twesd made in the
Islands, the H.T.A. were carrying out one of the main
functions for which the company was formed.

The basis on averment of the pursucrs' attack on the

advertisements published by the H.T.A. is contained in

two sentences in Article 5 of the Condescendence, which it

is perhaps best to quote:
"Certain advertisements published in said campaign by

"said association, with the knowledge of the other

"defenders, were misleading and false in so far as they
"represented to the public by their form and words that
"tweed described as Harris Tweed which did not bear said

"eertification/
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"certification trade mark aforesaid was 'not genuine'
“or 'of doubtful origin and quality'. The pursuers
"believe and aver that statements in said advertisements
"were misleading and deceptive and likely to harm the
"legitimate trade and good-will in Harris Tweed of the
“pursuers and others in the United Kingdom, who do not
"ise or reguire to use said trade mark to market their
"products as Harris Tweed'.
It was not made clear to me what persons, firms or
companies were intended to be covered by the words "and
"others in the United Kingdom! used in the last sentence
above guoted. No authority was cited for the proposition
that the_pursuers could obtain the interdict sought in the
present action on the basis of a wrong done or threatened
to be done to persons other than themselves, If the words
"and others in the United Kingdom" are intended to include
Island preducers, such as those who produce 50/50 or other
tweed with an admixture of larger or smaller guantities
of Scottish mainland-spun yarn, the issues raised might
possibly differ from those which have to be considered in
the present action. I do not consider it either necessary
or advisable to resach in the present process any conclusion
on the position of such producers or sny of them. Still
less in my opinion can the pursuers Ffound on sny inaceurate
or false statement which affected not themselves but chly

those/



336.

those who produced and marketed the very small guantities
of tweed which qualified under the 1934 Definition, but

for one resson or another was not actually stamped with

the Orb. I am prepared to assume that there were certain
advertisements which offended in respect that they stated
or at least implied that in order to be genuine Harris
Tweed the material must not only comply with the 1934
Definition but must alsoc actually be stamped with the Orb,
If so, the advertisements in guestion may no doubt be
criticised as inaccurate, but in my opinion it does not

lie in the mouths of the pursuers or any of them to conplain
of such statements as a legal wrong done to them. In

any event any advertisements which may have been objection~
able in this respect appear from the evidence to have been
discontinued, and in these circumstances there is in any
event no threat proved which would in my opinion Justify
the granting of interdict. (See e.g. Nos. 431, 432 and
L33 of Process; also No. 456 of Process p. 60). I am
prepared to assume that there have occurred in some advepr-
tisements references to the 1934 Definition which went

too far in claiming for it Government authority, and there
are alsc references in certain of the American advertisemers
to the H.T.A. having been "ecreated by special charter of
the British Board of Trade" which cannot be commended as

an accurate description of a company limited by guarantee

and/
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and not having a share capital, of which there is,
according to Mr. Graham, no exact counterpart in the
United States of Amsrics, I must confess, however, that
I thought most of the criticisms of the H.T.A.'s advertise-
ments somewhat overdone and also somewhat remote from the
issues to which the conclusion for interdiet in the
present action is rclated,

Counsel for the parties were content that the
advertisements, copies of whickh have been lodged in
Process, should be left to speak for themselves.
elference was however made to a number of the advertise-
ments by various witnesses in the course of the evidence
and counsel for the pursuers dealt with @ substantial
proportion of them in the course of his submissions.
Many of the copy advertisements arc rrior in date to
1952, and I must éonfess that 1 have the zreatest
difficulty in sseing how any of the pursucrs can
Justifiably complain of what was said in advertisements
during a period whenmne of them, so far as the evidence
goes, were producing, marketing or disposing of tweed
hand-woven in the Outer Hebrides or attempting to
market or dispose of any tweed under the name "Happis
Mweed" . Moreover, the averments in Article 5 of the

Condescendence relate only to advertisements published

by/
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by the H.T.A., which eliminates at lzast cne advertise-
ment by the third named dcfenders on which counscl

for the pursuers founded. If onc's attention is
confined to advertisements published by the H.T.A. from
1952 onwards, it is by no means casy to discover in

any of these advertisements statements which gven on the
pursuers' presentation were misleading and false in
respect that "they represented to the public by their
"form and words that tweed described as Harris Tweed
“which did not bear said certification trade mark afore-
"said was 'not genuine! or 'of doubtful origin and gquality',
In any event, I am satisfied upon the evidence that the
H.TWA. would have been well Justified in stating the
general proposition that tweed described s Harris Tweed
which did not bear the certification mark was of
"doubtful origin and guality', Moreover, while for
reasons which I have already indicated it night be
inaccurate to state as a general proposition that tweed
not actually stamped with the Orb was necessarily ‘'not
"gemuing", such a statement made in relation to the
tweed produced, processed, markcted and disposed of by
the pursuers under the name "Harris Tweod! would not
upon the evidence in my opinibn have been false, On the
contrary, so far as the svidence goes, such a statement
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relating to the pursucrs! material would in my opinion
have been trus, in particular in the United Kingdom and
in the United States of America, in which latter country
according to Mr. Graham (at p. 208 of his evidence) the
193, Definition was the cnly definition. In the course
of his submissions counsel for the pursucrs repeatedly
pointed to advertisements both before and afterp 1952 whieh,
according to him, stated or implied that tweed not con-
forming to the 1934 Definition was not genuine Harris
Tweed, and I understood thaet he desired to found o
these advertisenents in support of the pursuszrs' aver-
ments in Article 5 of the Condescendence. This is
not in my opinion the respect in which the pursuers
offered upon these averments to rrove that the advertise-
ments complained of contained misleading and false
statements, but, if it were, I have alrecady said enough
to demonstrate that in my opinion such a statement would
not have bsen either false or wrongous so far as relating
to the pursuers' businesses or any cloth produced,
processed, marketed and disposed of by them under the
name "Harris Tweed!.

I am further of opinion that the pursuers have failed
to prove malice in relation to any of the advertisecments
cqmplained ofy and I have alrcady drawn attention to

the/
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the fact that in carrying out advertising with a view

to the promotion of sales of Orb stamped tweed the HL,T.A.
were carrying out one of the main objects and duties

for which they were incorporated. I may a2dd that I
consider it extremely doubtiful whether the advertising
carried out by the H.T.A. on the whole damaged the
pursuers or any of them, The advertising by the H.T.A.
created a vast demand for genuine Harris Tweed and the
public appetite for that article became so considerable
over the years that, as has been secn, imitation became

a very tempting enterprise, In 2 £inal reckoning it may
well be that the pursuers gained a good deal more
financially from the effects of the H.T.A. advertising
than they lost, I may alsc add in connection with the
averments in Article 5 of the Condescendence that, upon
the evidence, it would not in my opinion be justifiable
or even possible to hold any defender other than the
H.T.A, responsible for the advertisements, unless it
were io be held that such responsibility arose merely
from the fact of having tweced stemped and paying the
appropriate levy, which would in my opinion be a somewhat
remarkabls proposition. In any event it may be observed
that there 1s no clear averment that any of the defenders,
other than the H.,T.A., had knowlcdge that anything in
the/
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the advertisements was misleading or false, and
even in the case of the H,T,A, the matter is not
plainly put, Indeed, in my opinion, the whole
averments in Article 5 of the Condescendence provide
fertile ground for criticism, both on relevancy and
in the light of the evidence led at the procf,

The fourth and final specific matter founded on
by the pursuers is the subject of averment in Article
& of the Condescendence, and relates to ceptain
claims sald to have been made by the first, seoond,
third, fourth and fifth-nemed defenders in an action
raised on behalf of themselves and all other makers
of "Harris Tweed" in the Outer Hebrides in the High
Court of Justice, Chancery Division, in England,
against flve defendants who include the first, second
and third-named pursuers in the present action,

After referring to certain injunctions sought or
claimed 1n the said English proceedings, the pursuers'
averments in Article 6 of the Condescendence proceed
as follows:
"Said claims made by the plaintiffs, as representing
"the present defenders, against the Dursuergare
"false and ealwmious., The making of such public
“claims in said form is intended to convey to the
"public in England and elsewhere that the
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"defenders have a menopelistic right to the
"words 'Harris Tweed', that they are the only law-
"ful producers of Harris Tweed, and that the Harris
"Tweed, produced, processed, marketed and disposed
"of by the pursuers is not genuine Harris Twced
"and as such is an inferior article. Said claims
"embodied in said public statements are entirely
"untrue and such stdements are calculated to cause
"necuniary damage to the pursuers by disparaging
"their cloth and clothing made from such ¢loth,
"The pursuers reserve all right competent to them
"to claim damage against the defenders in
"respect of said slander aforesaidt,
I must confess that this branch of the pursuers!
case has never appeared to me to be even statable, and
I certainly received no enlightenment from the
submissions on this matter of counsel for the pursuers
which were of almost telegraphic brevity. It is not
for me to say whether or not the action in fIngland
is well founded, I need only go so far as to 83y
that the averments in Article 6 of the Condescendence
which I have gquoted above, ané in prarticular the
essential averments that the said elaims are untrue
in relation to the pursuers' cloth, have not in my
opinion been proved by the pursuers for reasons which
I have already stated, ioreover, in this csse alsoc,

the /
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the pursuers have in my opinion wholly failed to
pProve malice, Such proef would in my opinion be
required on the general grounds which I have already
dealt with, but this branch of the pursuers' case
appears to me to enter the realm of Judicial slander
of goods, which would seem to demand procf of malice
for yet another and additionesl Ireoson, I do not
know what the legal position in Bngland may be.

The pursuers did not enlighten me either upon
averment or in evidence, as to the law of England
on these matters, but 1f I am for this purpose to
assume, as counsel for the pursuers suggested,

that the law of England is the same as that of
Scotland, proof of malice would in my opinion

clearly be required, Scott v. Turnbull 1884, 11 R,

11531 M, v, He 1908 5.,2. 1130, There has been in
relation to the statements complained of in this
article of the condescendence no procf, and indeed

it is even doubtful whether there is any averment,

o

T facts and circumstances inferring malice such

m
1)

entitled the pursuers to an enguiry in the cases

of ebgster v, Paterson & Sons 1910 8.0, 459 and

Mitchell v. Smith 1919 S.C. 6864, In these

circumstances the specific complaints of wrongs
alleged to have been done to the pursuers, to which
Article 6 of the Condescendence is directed, have

not /
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not in .y opinioa been brousht home by the evideace,
aad I an 1a any event by no means satisfied that
there has as yet been publication of the statements
coemplained of, at any rate if the principles of the
law of Scotland are to be applied tc that gquestion.

I have accordingly reached ths coaclusion that
none of the specific wron~s said %o have been done
or threatened to the pursusrs by the defesiers have
bren established by the evidence, anor in general am
I satisfied that the pursuers have established any
Frounas upon winilch the interdict soucht by them ought
to be granted, It follows that the coneclusion for
interdict fails as well as that zor aeclarator,
Although I am inclined to think i1 the end of the day
that the vwhole action may well be misconceived, I am
conteat to rest my judgment upon the view that the
pursuers have failed to prove the case averred on
Record both in support of the declarator and of
the interdict, and that they have in particular -
failed to prove that there has been any wrong to
them completed, continuing or threatened by the
defenders or any of tnem, In these circumstances I
shall repel the first, second and fourth pleas-in-law
for the pursuers, sustain the third, fourth, fifth and
8ixth pleas~in-law ifor the Gefenders, refuse the
declarator and interdict concluded for and grant
cecree of absolvitor,
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It would be wrong for me to part from this
heavy and extremely complicated case without
repeating what I said at the conclusion of the
evidence and of the hearing with regard to
its preparation and presentation, I need hardly
say that I am deeply indebted to counsel on both
sldes for the great assistance which they afforded
to me. I was also greatly indebted to the
parties and their advisers for the orderly manner in
which the evidence, both oral and documentary, was
presented, In particular the preparation and
presentation of the documentary evidence and of the
necessary coples reflects great credit on those
who bore the responsibility for these matters,

The assistance so given has greatly cased my task
and has been an object lesson in the way in whieh
a mass of documents should be organised in a

| e

litigation,






